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STATE OF GEORGIA 

ATTORNEY GENERAL'S OFFICE 

ATLANTA. 



Hon. John M. Slaton, Governor, 

Deab Sir : I have the honor to present herewith the 
report of the Attorney-Greneral covering the period from 
April 15, 1914, to June 26, 1915. 

Under one heading will be seen the civil cases insti- 
tuted since April 15, 1914, in which the State is interested 
with a brief statement concerning each. 

Under another heading is a list of capital cases argued 
in the Supreme Court of Georgia since that time. 

I have been called on almost daily to advise the State- 
house officers on matters of law pertaining to their sev- 
eral departments. These opinions were more frequently 
oral than otherwise, they not being reduced to writing on 
account of the pressure of other official matters. Of 
the written opinions furnished, many involved questions 
that were momentary and not likely to occur again. 
These are not included in the report. I have, however, 
following the uniform custom of my predecessors, ap- 
pended hereto a number of written opinions rendered the 
Chief Executive and other officials in response to their 
requests therefor. 

I desire to express my thanks for the many kind- 
nesses received from you and from our co-laborers in the 
Capitol. 

In undertaking the duties of this office I have been 
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fortunate in having to aid me Mr. Hamilton Douglas, Jr., 
until August 1st, last, and since that time Mr. A. L. Hen- 
son, for whose faithfulness and efficiency I am glad to 
make this acknowledgement. 

Eespectfully submitted, 
Warren Grioe, 

Attorney-General. 



William A. Wright, Insurance Commissioner, vs. The State Mutual 
Life Insurance Company, of Rome, Georgia. 

I was directed by the Insurance Commissioner to file 
a petition against this company as a basis for an order 
by the judge of the Superior Court directing that its af- 
fairs be placed in the hands of the Insurance Commis- 
sioner. At the time these directions were given me, how- 
ever, Hon. A. W. Fite, judge of the Cherokee Circuit, on 
account of the disqualification of the judge of the Rome 
Circuit, had already appointed, at the instance of private 
parties, a temporary receiver. I, nevertheless, applied 
to Judge Wright (the company and I waiving his dis- 
qualification) for the relief contemplated by the Insur- 
ance Act of 1912. Judge Wright refused to pass the 
order contemplated by that Act, giving as his reasons 
therefor that Judge Mte had already appointed a tem- 
porary receiver for the company in a case then pending 
wherein Walton et. al. were plaintiffs. This decision was 
taken to the Supreme Court where it was affirmed by a 
divided bench. A few days after I filed the petition with 
Judge Wright I also filed a similar petition with Judge 
Fite, since he had taken jurisdiction of the assets of the 
company under the Walton case. Judge Fite declined to 
turn the assets' over to the Insurance Commissioner, but 
he made on the same day the receivership against the 



company permanent. Exceptions were filed to his ruling 
in not turning over the assets of the company to the In- 
s'urance Commissioner to be administered under the Act 
of 1912 ; but the Supreme Court again, by a divided court, 
aflSrmed the court below. At the same time counsel for 
the company excepted to Judge Fite's appointment of 
a permanent receiver. Among the reasons assigned by 
the company why the case should be reversed was that 
Judge Fite was disqualified. This decision was reversed, 
the court diyiding the second time. In the meantime the 
General Assembly had passed the Act of 1914, amending 
the Act of 1912. I had contended that the remedy pro- 
vided for in Section 29 of the Act of 1912 was exclusive, 
that is to say, the position was that the Act, having said 
that the Superior Court should order its affairs turned 
over to the Insurance Commissioner whenever it was 
insolvent, and whenever it would be hazardous for it to 
continue in business; that this took from the court its 
power to appoint a receiver' for such company. It was 
on this point that the Supreme Court divided, the ma- 
jority holding that it was not intended to divest creditors 
from their right to ask for the appointment of a receiver. 

Shortly after Judge Fite had appointed this receiver 
creditors filed a similar petition in the courts of Ala- 
bama, Arkansas and Texas, in which States receivers 
had been appointed and were in charge of the assets of 
the company, as were other States. 

Such was the state of affairs when the creditors in 
the original petition before Judge Fite presented their 
petition to Judge Thomas, of the Southern Circuit, ask- 
ing for extraordinary relief against the company. In a 
few days thereafter, I likewise presented to Judge Thom- 
as a petition in behalf of the Insurance Commissioner 
against the company, embracing in my petition allega- 



tions additional to those in the ones already presented to 
Judge Wright and to Judge Fite. Judge Thomas an- 
nounced that his view was that, notwithstanding the 
Walton suit had begun before the passage of the Act of 
1914, he had no power after the approval of the Act 
to appoint a receiver on the petition of creditors. Coun- 
sel for the creditors had announced their purpose to go 
to the Supreme Court again on this issue. In the mean- 
time, as above stated, the company 's^ assets in the 3 States 
were in the hands of receivers, and, confessedly, the 
Georgia insurance law had no extra-territorial force — 
the company, its stockholders and policyholders were 
suffering from the extended litigation. At this juncture 
each side made concessions, and an agreement was reach- 
ed by which the Insurance Commissioner was put in 
charge of the company's affairs under the Act of 1912, 
as amended by the Act of 1914, counsel for Walton et al. 
consenting that, in so far as they controlled the litigation 
against the company, in the other States mentioned, 
would agree that the Insurance Commissioner be substi- 
tuted for the receiver in the courts of the three States. 
A consent decree of this character was entered before 
Judge Thomas and the Insurance Department of the 
State is now in charge. At the request of the Insurance 
Commissioner I, together with one of the counsel of the 
plaintiff, appeared in the courts of Arkansas, Texas and 
Alabama and had the assets of the company in those 
States turned over to the Insurance Commissioner. 



William A. Wright, Comptroller-General, vs. The Union Tank Line 

Company. 

When the Comptroller-General undertook to enforce 
Sections 989 and 990 of the Code, which declare how he 
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shall arrive at the value of property for taxation in this 
State of equipment companies (The Union Tank 
Line Company being an equipment company) it took the 
position that in the instant case to apply the method 
stated in these Code sections would be contrary to cer- 
tain provisions of our organic law and, after tendering 
the amount of tax which it admitted to be due, which 
amount was accepted without prejudice, it filed in Ful- 
ton County its petition for injunction. The judge en- 
joined the Comptroller-General from attempting to collect 
any greater amount of taxe^. A bill of exceptions was filed 
and the matter was argued in the Supreme Court some 
time ago. If the judgment of the lower court should be 
affirmed it will necessitate additional legislation on this 
subject. The Supreme Court has not yet decided this 
case. 



J. P. Vestel vs. L. G. Edwards, et al. 
Shippen Bros. Lumber Co. vs. L. G. Edwards, et al. 
J. P. Vestel Lumber Co. vs. L. G. Edwards, et al. 

These three cases are similar, being filed in Fannin 
County against the local tax assessors, in which the act- 
ion of the tax assessors of Fannin County was attacked, 
first, upon the ground that the tax equalization law is 
violative of the State and Federal Constitutions ; and, sec- 
ondly^ because the tax assessors were proceeding to ad- 
minister the law in a wrongful and oppressive manner. 
I appeared in these cases for the defendant at the re- 
qtiest of the State Tax Commissioner. On agreement of 
counsel, the case first above named was tried, and the 
decisions in the other two cases were to await the final 
judgment in the first one. Demurrers were interposed to 
the petition and, on consideration, the trial judge dis- 



posed of the case adverse to plaintiff. He filed a bill of 
exceptions and the Supreme Court reversed the court 
below on the ground that the allegations made in the pe- 
tition as to the manner in which the local assessors 
were fraudulently and oppressively administering the law 
were sufficient to withstand a general demurrer, and that 
the defendants should make answer to those allegations. 
The Supreme Court, in passing on the whole petition, 
however, considered and disposed of the criticisms of 
the Act on account of its alleged unconstitutionality, and 
I am very much gratified to report that the attack from 
that standpoint was decided to be without merit. 



William A. Wright, Insurance Commissioner, vs. The Empire Life 

Insurance Company. 

I was directed by the Insurance Commissioner to ap- 
ply to the courts for an order directing him to take 
charge of the insurance company under the Act of 1912, 
as amended by the Act of 1914. The company had ap- 
plied to the Secretary of State for an amendment to its 
charter moving its home office from Fulton County, Greor- 
gia, to Richmond County, Georgia. The amendment pur- 
porting to do this had been granted by the Secretary of 
State, and no question having been raised as to the effect 
of the charter amendment, and the company having re- 
ported that its principal office had been changed, I 
drafted a petition and presented it to the Hon. H. C. 
Hammond, judge of the Superior Courts of the Augusta 
Circuit, praying that the assets of the company be turned 
over to the Insurance Commissioner. This petition al- 
leged that the principal office of the company was in 
Richmond County. The company acknowledged service 
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and made answer admitting the truth of the allegations 
in the petition, and the judge passed the order contem- 
plated by section 9 of the Act of 1912. 

Some six months prior to this, before the company 
obtained the aforesaid amendment to its charter, and 
when, confessedly, its home office was in Atlanta, Brown 
et al. filed a bill in Pulton Superior Court asking that a 
receiver be appointed. After a long hearing Judge Ellis, 
who presided, declined to appoint a receiver. The suit, 
however, was still pending in Pulton Superior Court. A 
few hours after Judge Hammond had placed the Insur- 
ance Commissioner in charge, plaintiffs in the Brown 
case renewed their application before Judge Ellis for a 
receiver. This presented an anomalous situation. The 
Insurance Commissioner was actually in charge of its bus- 
iness under an order of Richmond Superior Court, and 
certain petitioners were asking Pulton Superior Court to 
appoint a receiver. I thought it proper under these cir- 
cumstances to state to the judge who was consid- 
ering the appointment of a receiver in Fulton County 
the fact that another judge on another petition had al- 
ready placed the Insurance Commissioner in charge of its 
affairs. Before I had the opportunity to do this, how- 
ever, counsel for the petitioner in the Brown case called 
my attention to what was claimed to be a fatal defect in 
its charter amendment, purporting to change its prin- 
cipal office to Richmond County. Upon considera- 
tion thereof I agreed with counsel that the amend- 
ment was ineffectual, but took the position that 
the Superior Court of Richmoncf County had jurisdic- 
tion of the subject matter ; that the petition in the latter 
court alleged that the last named county was the resi- 
dence of the company; that the company had acknowl- 
edged service, and that there was an adjudication thereof 
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of a proper court, that Richmond County was its princi- 
pal office, and that unless the defendant should raise the 
question of venue ; and that accordingly the judgment of 
Richmond Superior Court placing the affairs in the hands 
of the Insurance Commissioner was valid. I appeared 
before Judge Ellis as he was about to resume considera- 
tion of the application of petitioners in the Brown case 
to appoint a receiver, and made to him this statement in 
writing: 

^^GrEORGiA, Fultou Couuty : 

To the Superior Court of said County : 

William A. Wright, as insurance commissioner, 
respectfully represents that on the 8th day of Jan- 
uary, 1915, and not later than 4 :45 o 'clock, p. m., 
of said date, the Honorable H. C. Hammond, the_^ 
judge of the Superior Courts of the Augusta Cir- 
cuit, on a petition filed by the Insurance Commis- 
sioner against the Empire Life Insurance Com- 
pany, passed an order under what is known as 
the Insurance Act of 1912, placing the assets of 
said company in the hands of said commissioner, 
as provided for in said Act. 

That at the time petitioner presented his peti- 
tion he was under the impression that Richmond 
County was the principal office of the company, 
and so alleged in said petition, but since then he 
is advised and believes that the attempt of the 
company to remove its principal office from Ful- 
ton County was ineffectual for the purposes con- 
templated, and that the principal office was and is 
in the said county of Fulton. All of the allega- 
tions of the petition, including the statement that 
the principal office was in Richmond County, were 
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by the defendant admitted in its answer, and it 
consented to the passage of the order which was 
entered by Judge Hammond. 

Warren Grice, 

Attorney-General. ' ' 

Judge Ellis did not appoint a receiver under the 
Brown bill, but overruled the company's demurrer there- 
to after plaintiff had filed an amendment, and the com- 
pany took to the Supreme Court the adverse rulings of 
Judge Ellis. 

One Smith, alleging himself to be a creditor, filed 
a writ of prohibition against the Insurance Commissioner 
contending that the action of Richmond Superior Court 
in placing the Insurance Commissioner in charge was' a 
nullity on account that its principal office had never been 
moved to Richmond County. I moved to revoke the writ, 
taking the position that, as I have indicated, the judgment 
of Richmond Superior Court in the premises was valid, 
although I was of the opinion that the company's of- 
fices had not been moved. Judge Pendleton, who heard 
the matter, took the contrary view, and I filed a bill 
of exceptions to the Supreme Court. Recognizing, 
however, that there was considerable doubt about 
the matter, I did what I considered was the safe 
thing to do under the circumstances, and filed in Fulton 
Superior Court, on behalf of the Insurance Commissioner, 
a petition similar to the one that was filed in Richmond 
Superior Court, and on this petition Fulton Superior 
Court passed an order placing him in charge of the assets 
of the company. Other creditors of the company filed be- 
fore Judge Hammond an independent suit in Richmond 
Superior Court asking for the appointment of a receiver 
of certain property claimed by the company to belong 
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to it, but title to which, it was contended on the other 
hand, was not in the company. 

Other creditors, by intervention in the Brown case 
in Pulton, asked that a receiver be appointed for 
certain property in Augusta, and on this Judge Ellis ap- 
pointed a receiver for this particular property only. The 
Insurance Act provides that the Insurance Commissioner 
may, if he sees proper, employ special counsel to aid him 
in the administration of the aflfairs of any company 
taken over by him. He had been placed in charge of this 
company's assets, both by the Superior Court of Rich- 
mond and the Superior Court of Fulton. I, therefore, sug- 
gested to him the wisdom, in view of the pressure of 
other matters claiming my attention, to employ out of 
the funds of the company special counsel to represent 
him. The company agreed to this, and he employed Mr. 
Robert C. Alston. Mr. Alston brought to bear on this 
complicated situation his extensive law knowledge, his 
fine common sense, and his rare diplomacy, and initiated 
a compromise of conflicting interests which resulted in 
a decree by which authority the Insurance Commis- 
sioner is administering the affairs of the company un- 
hampered by any unfriendly litigation. 



Martin, Executrix, vs. Pollock, Tax Collector, et al. 

This was a suit brought by Mrs. Martin, executrix of 
the estate of Judge J. H. Martin, deceased, in which she 
sought to enjoin the collection of the inheritance tax pro- 
vided for by our present law. She attacked the assess- 
ment, first, on the ground that the amount assessed in 
this case was larger than that authorized by the Act; 
secondly, thatt the testator in this instance, having given 
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practically all of his estate to his wife for life, author- 
izing the life tenant, however, to dispose of any or all of 
it in fee, and with a contingent remainder over; that 
the Inheritance Tax Act did not apply to this kind of 
a case; and, thirdly, that the Inheritance Tax 
Vet itself is unconstitutional for several particu- 
lars pointed out, the principal one being that the Act does 
not provide for an opportunity to be heard on the ques- 
tion of the valuation of the estate. 

The Solicitor-General appeared in the court below and 
the judge denied the injunction, thus sustaining the law 
and the manner in which it was administered in this 
case. The executrix took the case to the Supreme Court, 
and when it reached there I appeared with the Solicitor- 
General for the State. The court's decision has not been 
rendered. If it should be adverse to the State the Act 
'will have to be amended in order to be effective. 



The State vs. The Yaryan Naval Stores Company. 

The Naval Stores Company has been in the hands of 
a receiver for some months. They owe the State of Geor- 
gia fees for inspecting naphtha used in its manufactur- 
ing plant in Brunswick, Georgia, a sum approximating 
$10,000.00. I filed an intervention for the State in the 
original receivership pendng in the District Court of the 
United States for the Southern District of Georgia. The 
matter has not yet been terminated. 



William A. Wright, Insurance Commissioner, vs. The Cosmopolitan 

Life Insurance Company. 

This company was placed in the hands of the Insur- 
ance Department on a petition filed by my immediate pre- 
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decessor in office. I appeared for the Insurance 
Commissioner a number of times in this case, and on 
the 15th day of May, 1915, obtained an order proving his 
accounts and closing said matter and taking the final 
discharge, except that this case was retained in the courts 
solely to dispose of an intervention filed by E. M. Yow 
and Mrs. Martha H. Wilby, administratrix, and with this 
last the Insurance Department is not concerned. 



IN THE SUPREME COURT OF THE UNITED STATES. 

OCTOBER TERM, 1914. 

No. 775. 

Leo M. Frank, Appellant, vs. C. Wheeler Manghum, Sheriff of 

Fulton County, Georgia, Appellee. 

Appeal from the District Court of the United States 
FOR THE Northern District of Georgia. 

After the Supreme Court of Georgia affirmed the low- 
er court in denying the appellant a new trial, and after 
a like affirmance by the State Supreme Court of the re- 
fusal of the Superior Court to vacate the verdict, Leo M. 
Frank petitioned the District Court of the United States, 
for the Northern District of Georgia, for a writ of habeas 
corpus directed to the sheriff of Fulton County alleging 
that he was being illegally detained, his further conten- 
tions being that his conviction of murder was a nullity 
on grounds which he set out in detail. Accompanying 
his petition, however, was the decision of the Supreme 
Court of our State in each instance ; also the motion for 
a new trial filed by Frank, and the order of the lower 
court overruliQg the same. Upon inspection of this pe- 
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tition for habeas corpus and the exhibits attached there- 
to, the Hon. William T. Newman, U. S. district judge, de- 
clined to issue the writ instcmter, but set the matter to 
be heard at a later date, and notified the Solicitor-Gener- 
al of the Atlanta Circuit and myself of the time when he 
would hear it, and requested us to submit our views. We 
accordingly appeared and urged that on the face of the 
petition the writ should not be granted. Judge Newman 
agreed with us and declined to issue a writ. The pe- 
tioner was granted an appeal by the justice assigned to 
this circuit, and later on the Supreme Court of the United 
States heard the matter. The governor requested the 
Solicitor-General, Hon. Hugh M. Dorsey, and myself, to 
represent the State in the Federal Supreme Court, and 
each of us participated therein. Mr. Dorsey rendered 
the State valuable service in presenting the State's case 
as to the law involved, and on the 20th day of April the 
court handed down its decision affirming Judge Newman 
and denying the writ of habeas corpus. 



The State of Georgia, by its Attorney-General, vs. The Bank of 

Bridgeboro, et al. 

A. D. Oliver, and others, obtained a charter for the 
Bank of Bridgeboro but did not organize thereunder nor 
elect any officers or directors, nor pay in the minimum 
amount of capital stock. They, however, issued cashier's 
checks, certificates of deposit, and undertook various 
other operations in the name of the bank. They never 
made any reports to the Bank Examiner, and when he 
would go to Bridgeboro to make an examination he 
would find no bank there. On the complaint of the Bank 
Examiner, I was directed by the Grovernor to institute the 
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proper proceedings to forfeit its charter. I did so, and 
the charter has been forfeited. 



William A. Wright, Comptroller-General, vs. Tax Collector of 

Wheeler County. 

This is a suit on a tax collector's bond. The case 
has not yet been reached for trial. 



William A. Wright, Comptroller-General, vs. Tax Collector of 

Dougherty County. 

This is also a suit on a tax collector's bond. The case 
has not yet been reached for trial. 



William A. Wright, Comptroller-General, vs. Gibson, Tax Collector, 

et al. 

The supreme court, in the 140 Ga. 800, having de- 
cided that the Comptroller-General could not issue an ex- 
ecution against a defaulting tax collector, as declared 
in section 1187 of the Code, it became necessary to file 
suit on these bonds in Brooks Superior Court, and at the 
request of the Solicitor-General, the Governor directed 
me to assist him, and suits were filed to the May term 
of Brooks Superior Court, where they are now pending. 



The State of Georgia vs. The Tennessee Copper Company, and 
The Ducktown Sulphur, Copper and Iron Company, Ltd. 

Two or three days after I was appointed Mtorney- 
General the Supreme Court of the United States acted 
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favorably on the application of the Tennessee Copper 
Co. to be permitted to take additional testimony to show 
that conditions had materially changed since the original 
decision of the court declaring that Georgia was entitled 
to an injunction ; the court at the same time permitting the 
State to take rebuttal testimony. Knowing that this 
would consume weeks-it did consume months-I brought 
to the Governor's attention the fact that it would be im- 
possible for me to perform the ordinary duties of this 
office and at the same time adequately represent the 
State in the taking of the testimony, and at my request 
Mr. J. A. Drake was named as counsel to represent the 
State in the taking of this proof by the copper com- 
pany, and also in the presentation of and of the taking 
of the rebuttal testimony by the State. When this had 
been done the company made another application to the 
court to be allowed to take further proof. This was 
granted, and additional evidence was taken, the whole 
making a printed record of between nineteen hundred 
and two thousand pages. I then moved that the court 
fix a date for the argument, and appeared with Mr. Drake 
in the Supreme Court on the original motion of my prede- 
cesser, which was to enter an injunction decree against 
the company. The case was argued on the 5th of April. 
The court in its opinion delivered on May 10, 1915, 
took up the contentions of the Tennessee company to- 
wit: First, that the condition had materially changed 
since the court first determined that Georgia was entitled 
to an injuctive decree; and second, that if there, was any 
damage at present it was being done by The Tennessee 
Copper Company, and found that neither of these con- 
tentions were sustained and accordingly held that Geor- 
gia was entitled to a decree. The court said, however, 
that it was disposed to believe that adequate relief would 
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come to Georgia by a decree restraining and enjoining 
the company from operating its plant ^* otherwise than 
upon the terms and conditions following : 

* ^ 1. It shall keep daily records showing fully and in de- 
tail the course and result of the operations. 

^^2. A competent inspector to be appointed by this 
court shall have access to all the books and records of the 
company and shall make frequent and careful observa- 
tions of the conditions at least each fortnight during the 
next six months and at the end of that time shall make full 
report with appropriate recommendations. An adequate 
sum to cover the necessary costs and expenses must be 
deposited with the clerk by the company. 

^ ^ 3. It shall hot permit the escapement into the air of 
fumes carrying more than 45 per cent of the sulphur con- 
tained in the green ore subjected to smelting. 

^^4. It shall not permit escaping into the air of gases, 
the total sulphur contents of which shall exceed 20 tons 
during one day from April 10th to October 1st of each 
year, or exceed 40 tons in one day during any other sea- 



son. ' ' 



The court then said that the case would be retained 
for further action and that either party might thereafter 
apply for appropriate relief. 

I regard that as a victory for the State. The court, 
as will be seen, believed that to forbid the plant to op- 
erate otherwise than upon the terms and conditions in- 
dicated would fully protect Georgia or at least reduce to 
a minimum the danaage ; and it is assured that if, on the 
coming in of the inspector's report it appears that any 
considerable damage is still being inflicted that the in- 
junctive decree will be enlarged. 
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Robert Kitchens, Appellant, vs. J. C. Hamilton, Sheriff of Washington 

County, Georgia, Appellee. 

This is an appeal to the Supreme Court of the United 
States granted by Hon. Emory Speer, United States dis- 
trict judge for the Southern District of Georgia, to his 
refusal to grant the writ of habeas corpus to Kitchens, 
whose conviction of murder in the Superior Court of 
Washington County, Georgia, was affirmed by the Su- 
prenje Court of the State. I acknowledged service on the 
citation and appeal on the 19th day of May, 1915. The 
Supreme Court of the United States having on the 17th 
day of May announced that they would entertain for the 
remainder of the term no motions, save motions for ad- 
mission to the bar, no steps can be taken to advance the 
hearing of the case in that court until the October term, 
1915, thereof. 



Harvey Granger, et al. vs. Mayor and Aldermen of Savannah, etc., 

and 
J. S. Balmer, et al. vs. Mayor and Aldermen of Savannah, etc. 

At your direction and on the request of the Secretary 
of State I appeared in Chatham Superior Court in resis- 
tance to these two cases which involved the legality of the 
Automobile Regulation Law. In the final outcome the 
State is very much interested, involving as they do the 
right of the State to collect license fees from automobile 
owners and incidentally is involved also the power of 
the State to exact inspection fees as to commercial fer- 
tilizers, oils, etc. 

The unusual financial conditions caused by the Euro- 
pean war has caused an unusual number of bank failures 
over the State, brought about on the main from the fact 
that a number of the smaller banks find it impossible to 
realize on their customers' papers. In the following in- 
stances, on report of the State Bank Examiner, the Chief 
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Executive directed me to file a petition in the courts ask- 
ing that a receiver be appointed under the Banking Act 
to wind up the affairs thereof. In each instance I pre- 
pared an appropriate petition to the Judge of the Super- 
ior Court of the county of the bank's residence, had a 
temporary receiver appointed, which, in each case, was 
made permanent. 

Capital Gases in the Supreme Court of Georgia 

In conformity with the Constitutional provision, I 
have represented the State before the Supreme Court of 
Georgia in the following cases : 

W. A. Coleman vs. State. From Wilcox. Affirmed. 
M. L. Cribb vs. State. From Turner. Affirmed. 
Warren Clements vs. State. From Lowndes. Affirmed. 
W. I. Humphrey vs. State. From Whitfield. Affirmed. 
Elegy Nail vs. State. From Tattnall. Affirmed. 
Charlie Jones vs. State. From Colquitt. Affirmed. 
Wm. Hart vs. State. From Fulton. Affirmed. 
Geo. Hart vs. State. From Fulton. Affijmed. 
Robert Paschal vs. State. From Fulton. Affirmed. 
Wm. Richardson vs. State. From Dooly. Affirmed. 
Dan Brown vs. State. From Glynn. Affirmed. 
Lena Fry vs. State. From Bibb. Affirmed. 
Adam Greer vs. State. From Jasper. Affirmed. 
Will Bird vs. State. From Jasper. Affirmed. 
Clint Baker vs. State. From Floyd. Reversed. 
Lunk OTry vs. State. From Bleckley. Affirmed. 
Shed Hill vs. State. From Laurens. Dismissed. 
S. D. Butler vs. State. From Laurens. Reversed. 
Martha Harris vs. State. From Wilkes. Affirmed. 
Troy Clark vs. State. From Jones. Affirmed. 
Leo M. Frank vs. State. From Fulton. Affirmed. 
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Dave Ray vs. State. From Crisp. Affirmed. 
Eddie Elder vs. State. From Fulton. Affirmed. 
Jim James vs. State. From Henry. Affirmed. 
Leo M. Frank vs. State. From Fulton. Affirmed. 
Walter Burton vs. State. From Lee. Affirmed. 
Curlie Montgomery vs. State. From Lee. Affirmed. 
Henry Reeves vs. State. From Macon. Dismissed. 
Frank Northfoot vs. State. From Early. Reversed. 
Burett Hickman vs. State. From Fulton. Affirmed. 
Press Burney vs. State. From Jones. Reversed. 
Cliff Byrd vs. State. From Quitman. Affirmed. 
Jas. Sewell vs. State. From Fulton. Reversed. 
Henry Floyd vs. State. From Jenkins. Affirmed. 
Jim Elder vs. State. From Morgan. Reversed. 
Aaron Brown vs. State. From Chatham. Abated. 
Clarence Roberts vs. State. From Troup. Affirmed. 
Oscar Glanton vs. State. From Clay. Dismissed. 
Joe Lawrence vs. State. From Butts. Affirmed. 
Robt. Kitchens vs. State. From Washington. Affirmed 
Hudson Shields vs. State. From McDuffie. Affirmed. 
Angelo Hamilton vs. State. From Jackson. Affirmed. 
Will Knight vs. State. From Polk. 
A. W. Stokes vs. State. Erom Bibb. Affirmed. 
Pleas Williamson vs. State. From Taylor. Affirmed. 
Mattie Thomas vs. State. From Lee. Reversed. 
Carl Frasier vs. State. From Fulton. Affirmed. 
S. D. Butler vs. State. From Laurens. Affirmed. 
Charlie Graham vs. State. From Irwin. Reversed. 
Ab. Jordan vs. State. From Hart. Affirmed. 
Henry Floyd vs. State. From Jenkins. Dismissed. 
Joe Nunn vs. State. From Toombs. Affirmed. 
Ab. Cheek vs. State. From Hall. Withdrawn. 
Moye Williams vs. State. From Spalding. Affirmed. 
Honor Bivins vs. State. From Crisp. 
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Jack Pope et al. vs. State. From Taylor. 
D. C. Campbell vs. State. From Mitchell. 

Court Proceedings Against State Banks 

At the request of the State Treasurer, the Governor, 
under our Banking Act, directed me to apply to the courts 
for receivers for certain State banks, which was done, 
and they are now being administered under the direction 
of the court by receivers as follows : 

Bank of Denton, Denton. 

Citizens Bank of East Point, East Point. 

Farmers State Bank, Hazlehurst. 

Bank of Southwest Georgia, Americus. \ 

Citizens Bank, Attapulgus. 

Bank of Haralson, Haralson. 

Bank of Hephzibah, Hephzibah. 

Sale City Bank, Sale City. 

Bank of Whigham, Whigham. 

State Bank of Whigham, Whigham. 

Americus Trust & Savings Company, Americus. 

Empire State Bank, Atlanta. 

Travelers Bank & Trust Company, Atlanta. ' 

Irish American Bank, Augusta. 

Bank of Rentz, Eentz. 

Uvalda Bank, Uvalda. 



«•>»; 



OPINIONS TO THE GOVERNOR 



The salary of the State Geologist and his assistants should he paid out 
of the fund appropriated for the maintenance of that departnient. 

April 25, 1914. 

Mr. T. B. Conner, Secretanj Executive Department, 
State Capitol. 

Dear Sir: Replying to your request as to whether 
the General Appropriation Bill enacted by the General 
Assembly of 1913 authorizes you to issue warrants to pay 
the salaries of the State Geologist and his assistants. 

Such Appropriation Bill specifically appropriates the 
salaries of other State-house officers, but not those of the 
State Geologist and his assistants. In Paragraph 3 of 
Section 7 of that Act, however, there is an appropriation 
for the Geological Department in this language: 

**For the maintenance of the Geological Department of the 

Slate, the sum of ten thousand dollars, as provided by the Act 

of 1889. . . For the printing fund of the Geological Department 

the sum of twenty-five hundred dollars, or so much thereof as 

may be needed.'' 

Your question more exactly stated is, therefore, whether 
the salaries of the officers of this department should be 
paid out of the fund appropriated for the ^ * maintenance ' ' 
of the department ^'as provided by the Act of 1889," 
where there is no appropriation made specifically for 
the payment of such salaries? 

The Act of 1889 (Acts, 1889, p. 19) revives the office 
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of state Geologist and provides for his assistants. Sec- 
tion 6 of the Act is in this language: 

'*Be it further enacted, That the salary of the State Geologist 
shall be $2,500 per annum, and the two assistants shall each re- 
ceive a salary of $1,250 per annum, to be paid asT now provided 
by law for the payment of other State house officersT. " 

Section 10 thereof declares : 

'*Be it further enacted, That the sum of $8,000, or so much 
thereof as may be necessary, be, and the same is, hereby appro- 
priated, annually, for the period of five years, to carry out the 
purpose of this Act, and this appropriation shall take effect an- 
nually, commencing on July 1, 1890." 

Thus we see that the Act of 1889 appropriated money 
for certain purposes, one of which was the payment of 
the salaries of the State Geologist and his assistants. As 
the appropriation made in the Act of 1913 for this de- 
partment was for its *^ maintenance * * as provided by 
the Act of 1889, ' ' it appears that the meaning of the Legis- 
lature in the later Act was to pay these salaries out of 
the fund appropriated. 

The Civil Code (Sees. 1963 et seq.q provides for a 
State Geologist and his assistants. It provides that they 
shall receive salaries. The work of the department is 
specified, and appears to consist almost entirely in the 
personal labors of the officers thereof. Accordingly, it 
might be questioned if the first essential to the '^main- 
tenance" of the department were not the employment of 
officers to do such personal work, and to that end, the 
compensating of them for their services. 

However, aside from this view, by construing the Act 
of 1913 according to the provisions of the Act of 1889, as 
above set forth, I think you are authorized to pay these 
salaries out of the ' ' maintenance ' ' fund. 

Very truly yours, 

Warren Grice, 
" Attoniey-Geiieriil. 
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For reprdsentincT the State in the Sul>reme Court of Gteorgia on the hear- 
ing of a Constitutional question certified to it by the Court of Ap- 
peals, involved in a felony case pending before the Court of Ap- 
peals, the Solicitor-General is entitled to renumeration, to be paid 
by the Qovemor under the authority of Paragraph 328, Civil Code 
1910. 

June 11, 1914. 

Hon, John M. Slaton, Governor, 
State Capitol. 

Dear Sir: I have your request through your Secre- 
tary, Mr. Connor, for an opinion on the following state of 
facts: J. W. Griffin was convicted in the Superior Court 
of Clarke County of an offense under Penal Code Sec, 
204, a felony. He sued out a bill of exceptions to the 
Court of Appeals, and pending a determination by the 
court, it was by the court certified to the Supreme Court 
for their determination of a Constitutional question aris- 
ing in the case. Hon. John B. Gamble, the Solicitor-Gen- 
eral, appeared in the Supreme Court and argued the case 
there for the State. He applies to you for extra com- 
pensation for his appearance in the Supreme Court. You 
inquire whether he is entitled to extra compensation 
therefor, and under what law. 

The matter in the Supreme Court was argued there in 
accordance with the Constitutional provision which went 
into effect on the creation of the Court of Appeals, and 
also under the rules promulgated by the Supreme Court. 
Under those rules, the case was regularly docketed in 
the Supreme Court and the Solicitor-General notified 
thereof. The Supreme Court treats it therefore as a 
'^case,'' although the judgment rendered by them in this 
class of cases is simply one deciding the Constitutional 
question involved, and the Court of Appeals then gives 
such judgment in the original case as is made necessary 
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by the decision of the Supreme Court on the Constitu- 
tional question submitted. 

The question of most serious difficulty, is whether the 
^^ case, "as it stands in the Supreme Court, is a criminal 
case, or a civil case. Many cases, which though criminal 
in their original nature, on appeal of certain questions 
therein to the Supreme Court, have been ruled by that 
court to be civil in their nature. For instance, in the 
case of Wilburn vs. State, the question arose before the 
Supreme Court as to whether that court had jurisdiction 
to entertain the writ of error bringing the refusal of the 
lower court to grant a change of venue, to the Supreme 
'Court for review. Wilburn was under indictment for 
murder. In that case the Supreme Court said : 

''The first question that arises in this case is whether this 
court has jurisdiction to entertain the writ of error bringing the 
refusal of the lower court to grant a change of venue here for 
review. If the petition addressed to the judge of the court 
below, and the resistance by the' State of the motion contained 
in that petition constituted a criminal case, then this court is 
without jurisdiction to review the ruling of the judge on appeal. 
For, by Article 6, Section 2, Paragraph 5, of the Constitution of 
thiaf State (Civil Code, Sec. 6502), it is declared, in reference to 
criminal cases, that the Supreme Court shall be a court for the 
correction of errors 'in all cases of conviction of capital felony.' 
And so far as relates to criminal cases this court has no juris- 
diction except that which' arises in cases where there has been 
a conviction of a capital felony. There has been no trial or con- 
viction in the case of the State against this plaintiff in error; and 
if his petition for a change of venue, and the issue joined upon 
that and the evidence heard upon that issue made a criminal 
case, this court is clearly without jurisdiction to review the judg- 
ment rendered by the court below, disposing of the motion of the 
petitioner for a change of venue. But after a careful considera- 
tion of the question, we are of the opinion that the presentation 
of a petition for a change of venue, and the hearing thereon by 
the judge below is not necessarily to be claseed as a criminal 
case. A criminal case is essentially one in which is involved an 
alleged injury done to the State by the violation of some law for 
the punishment of which the offender is prosecuted by the State 
in order that punishment for the offense may be meted out to 
said person after conviction. Grimball v. Ross, T. U. P. Charlton 
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175; Ames v. Kansas, 111 U. S. 449, and cases cited in 2 Words 
and Phrases Judicially Defined under the definition of * criminal 
action' and 'criminal case.' A criminal case necessarily involves 
the question of guilt or innocence of the party accused. But in 
the proceedings whichl we are asked to review here, and which 
reached a finality before the commencement of the trial under 
the indictment, neither the question of the guilt or innocence of 
the prisoner was involved, nor what punishment should be meted 
out to him." 

I have quoted at length from the opinion in this case 
for the reason that it may not, at first blush, appear rea- 
sonable to hold that this was not a criminal case. 

The Supreme Court has promulgated rules which 
make it clear to my mind that the hearing before them 
of a Constitutional question, certified to them by the 
Court of Appeals, even in a case originally criminal in 
its nature is considered by them a civil case. Rule 24 of 
the Supreme Court provides as follows: ^* Cases in which 
questions are certified to this court by the Court of Ap- 
peals or which are transferred to that court by this 
court, shall be separately entered on a division of the 
civil docket," etc. 

This is now embodied in Civil Code Section 6243. Ac- 
cordingly, this case, when before the Supreme Court in 
the manner set forth, is to be treated as a civil case, and 
as such, the provisions of Civil Code Section 328 are 
applicable. 

That Section provides in dealing with fees of the 
Solicitor-General: ^'The fees of such officers for civil 
matters are as follows," after naming certain amounts 
for certain services, ^^for services in cases not mentioned, 
where the State is interested party, at the discretion of 
the Governor, not exceeding $50.00. ' ' 

I reached this conclusion with less reluctance because 
the class of matters transmitted and certified bv the 
Court of Appeals to the Supreme Court for their deter- 
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mination always involve important questions. It is help- 
ful to the court to have the benefit of the investigation 
and reflection of the Solicitor-General, particularly so 
when the question arises in a case whose management 
has been entrusted to them. To present the State's side 
of such an issue requires a great deal of work and inves- 
tigation, and is indeed a considerable item of expense to 
the Solicitor. I believe the law contemplated that he 
should be paid for it, and that the Section above quoted 
covers the case. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



Bleckley County is not entitled to a representative by virtue of Sec. 837 
peals, the Solicitor-General is entitled to remuneration, to be paid 
such county representation will be necessary before it is entitled to 
a representative. 

July 1, 1914. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir: I am in receipt of your inquiry enclosing a 
copy of a letter received from the ordinary of Bleckley 
County requesting an opinion as to whether Bleckley 
County is entitled to a representative under Section 837 
of the Code of 1910, or whether it will be necessary to 
pass an amendment of the Constitution to give such coun- 
ty representation. 

I am of the opinion that there is nothing in this sec- 
tion which would grant Bleckley County a representative ; 
but whether or not the county is so entitled will have to 
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be determined by the Constitution. The section of the 
Code referred to is a part of an Act of the General As- 
sembly passed in 1905, providing for the organization 
of new counties. The same Legislature created 8 new 
counties under authority of a Constitutional amendment 
submitted to the people by the Legislature at its session 
in 1904, and which was ratified by the people at the next 
general election thereafter. 

There was proposed by the same General Assembly 
which submitted to the people the amendment increas- 
ing the number of new counties from 137 to 135 and was 
ratified by the people at the same general election, an- 
other amendment increasing the number of representa- 
tives from 175 to 183. Here we have a recognition not 
only by the Legislature but by the people themselves that 
the Constitutional amendment adding one or more new 
counties does not of itself increase the number of rep- 
resentatives, nor permit such a county, or counties, to 
have a representative or representatives; but an addi- 
tional Constitutional amendment was necessary to this 
end. 

Again in 1906 the Legislature proposed and the people 
ratified an amendment to the Constitution creating the 
county of Ben Hill, and there followed two years later a 
proposed amendment, which was also ratified by the 
people, altering the Constitution and increasing the num- 
ber of members of the House in order to give representa- 
tion to Ben Hill County. 

Prior to the adoption of the amendment of 1904 we 
had in Georgia 137 counties. Since we have added Crisp, 
Grady, Jeff Davis, Jenkins, Stephens, Tift, Turner, Ben 
Hill, Bleckley and Wheeler, making in all 148. Para- 
graph 1, Article 3 of the Constitution of Georgia formerly 
read that the lower branch of the General Assembly 
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should consist of 175 members. Later, by Constitutional 
amendment, it was altered to read ^ ^ 184 Representatives. ' ' 
I am clearly of the view that simply to amend the Con- 
stitution so as to create a new county, does not of itself 
increase the number of representatives provided for by 
the Constitution but that, unless an amendment is adop- 
ted specially providing .therefor, the number of represen- 
tatives cannot be increased so as to give one to Bleckley 
County, notwithstanding the language employed in Civil 
Code Section 837. 

Yours very truly, 

Warren Gtrioe, 

Attorney-General. 



The word ''publication," as used in 902 of the Penal Code, does not mean 
publication in a newspaper, but means, in this instance, the signing 
of the proclamation of the Oovemor. 

August 12, 1914. 

Governor John M. Slaton, 
State Capitol. 

Dear Sir : I have your request through your Secretary, 
Mr. Connor, as to whether a claimant of a reward is en- 
titled thereto when he captured the offender after your 
Excellency issued and signed a proclamation offering the 
reward but before the same was published in the news- 
paper. 

I assume that the claimant was in other respects en- 
titled thereto and that this question arises on account of 
a doubt as to the meaning of the word ^^publication" in 
Paragraph 902 occurring in this clause: ^^but no such 
reward shall be paid to any officer who shall arrest such 
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person in the regular discharge of his duty, by virtue of 
process in his hands to be executed, nor to any person 
who has arrested the offender previously to the publica- 
tion of the reward. ' ' 

Among the definitions of the word ^^publication" giv- 
en in the Standard Dictionary, I find this: ^Hhe act of 
publishing or offering to public notice ; a making known 
publicly, or to certain persons regarded as constituting 
a public ; notification to people at large orally or by writ- 
ing or print; promulgation; proclamation." In the law 
of libel and slander, the communication of defamation to 
a third person is a ^ * publication " of it. 

** Publication, " as used in reference to a will, signifies 
the act of declaring or making known to the witnesses 
that the testator understands and intends the instrument 
subscribed by him to be his last will and testament. 

This precise question, so far as I am able to ascertain, 
has been before the courts but once, and that in the case 
of The Auditor vs. Ballard, 9 Bush 572, wherein the Su- 
preme Court of Kentucky ruled that ^*when the Grovernor 
officially signs a proclamation offering a reward for the 
apprehension and delivery to the proper jailer of a fugi- 
tive from justice, and it is entered in the executive 
journal, the offer is complete without further publica- 
tion." The conclusion reached by the Supreme Court of 
our sister State appears to me to be sound, and I have 
the honor to advise that if the other conditions be met, as 
I assume they are, the payment of the reward ought not 
to be withheld because the fugitive was captured before 
the proclamation was published in a newspaper. 

Yours truly, 

Warren Grice, 

Attorney-General. 
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Prior to the time of the passage of the Act changing the general elections 
from October to November, the legislature proposed certain amend- 
ments to the constitution, and in these proposals provided that they 
should be submitted to the people in the general election in October. 
These amendments should be submitted to the people on the Tues- 
day after the first Monday in November, even though the joint 
resolutions of the Oeneral Assembly themselves declare that they 
shall be submitted in October. 

August 21, 1914. 

Hon, John M. Slaton, Governor, 
State Capitol. 

Dear Sir: I have your request submitted through Mr. 
Connor for an opinion based on the following state of 
facts: The General Assembly of 1914 proposed several 
amendments to the State Constitution. The Grovemor 
prepared for their submission to the people at the elec- 
tion to be held throughout' the State on the first Wednes- 
day in October. The proposed amendments are now be- 
ing published in one or more newspapers in each Con- 
gressional District in this State with the statement that 
the people will vote for or against the amendments on 
the first Wednesday in October at the general State 
election. At the time the General Assembly submitted 
these amendments to the people and provided for their 
publication, the next general election, under the law, 
would have occurred on the first Wednesday in October. 
Recently, to-wit: on August 14th, 1914, there was ap- 
proved an Act of the General Assembly which provides 
that the election contemplated in Sections 80 and 111 of 
Volume 1 of the Civil Code of 1910, and in addition there- 
to for members of the General Assembly, the Governor 
and other State-house officers, and all other officers 
theretofore required to be elected biennially should there- 
after be elected on Tuesday after the first Monday in 
November of the even numbered years. 
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It is within the power of the General Assembly to 
change the time of the election of these officers. After 
the approval of the bill it is the law. There will be no 
general election on the first Wednesday in October, 1914. 
You wish to know whether or not the amendments ought 
to be voted upon on the first Wednesday in October or 
Tuesday after the first Monday in November. I am 
of the opinion that the proper time to submit these 
amendments to a vote of the people is on Tuesday after 
the first Monday in November, and not the first Wednes- 
day in October, and this is true even though the joint res- . 
olutions of the General Assembly themselves declare that 
they shall be submitted in October. 

I have the honor to be, 

Very respectfully yours, 
Warren Grice, 

Attorney-General. 



Before the Governor of tbe asylum State honors a requisition from the 
Governor of a sister State for an alleged fugitive from justice, it 
must be miade to appear that the perscMi demanded is in fact, a 
fugitive from the justice of the State whence the demand comes. 
The fugitive must have been present in the demanding State at the 
time the alleged crime was committed. If it be shown that he was 
not in the demanding State on the date the indictment or warrant 
alleges the crime to have been committed, the requisition should be 
declined, unless it should be shown to the Governor on whom the 
demand is made that the date n^uned was erroneously given; and 
this is true even though the law does not require, in the trial, that 
the crime should be Proved as of the exact date named in the in- 
dictment. 

September 9, 1914. 

To Bis Excellency, the Governor; 
State Ca/pitol. 

Dear Sir : Replying to your request for an opinion on 
points of law raised by J. T. Colson, Esq., in resistance 
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to the grant of a requisition made on you by his Excel- 
lency, the Governor of Florida, for E. L. Fader, an al- 
leged fugitive from justice, I beg to advise: 

Innumerable authorities support the view, which I be- 
lieve to be sound and reasonable, that upon the Executive 
of the State in which the accused is found rests the re- 
sponsibility of determining, in some legal mode, whether 
he is a fugitive from justice of the demanding State ; and- 
before the Governor of a. State can lawfully comply with 
the demand to deliver a fugitive it must appear that the 
person demanded is a fugitive from justice of the State 
the Executive authority of which makes the demand. 

This is a question of fact. Of course, when the ac- 
cused makes no point as to this, the Governor might well 
treat it as a fact conceded by him: but when he resists 
the extradition on that ground, the Governor ought to be 
satisfied by competent proof that he is a fugitive. 

The second proposition is that the accused must have 
been present in the demanding State at the time when 
the alleged crime was committed. The authoritiea are 
likewise abundant, and in fact it might be said unanimous, 
in support of the second rule above stated. 

But the third question presented is one of some nov- 
elty. A warrant or indictment accompanies the requisi- 
tion papers. In the warrant or indictment the accused 
is charged with having committed the crime on a certain 
day named. If it be shown that he was not in the de- 
manding State on the date which the warrant or indict- 
ment gives as the day the crime was committed, should 
the Governor refuse the requisition on that ground? In 
other words, where it is shown to you that the accused 
was not in Florida on the date alleged in the indictment, 
is this sufficient to show that the person was not in that 
State when the crime was, if ever, committed! 
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An extended examination into the authorities dis- 
close but one instance in which the precise question has 
been decided, and that by the Supreme Court of the 
United States in case of Hyatt vs. People, 188 U. S. 691. 
In the case there dealt with one Cockran was held under a 
warrant issued on extradition proceedings by the Gov- 
ernor of New York. He brought habeas corpus. The 
trial judge refused to discharge him but the Court of 
Appeals reversed the lower court and ordered his dis- 
charge. A writ of error was sued out to the Supreme 
Court of the United States, and that court, upon this 
question, says: 

**In the case before us it is conceded that the relator was not 
in the State at the various' times when it is alleged in the indict- 
ment that the crimes were committed, nor until eight days after 
the time when the last one is alleged to have been committed. 
That the prosecution on the trial of such an indictment need not 
prove with exactness the commission of the crime at the very time 
alleged in the indictment is immaterial. The indictment in this 
case names certain dates as the times when the crimes were com- 
mitted, and where, in a proceeding like this, there is no proof, or 
offer of proof, that the crimes were in truth committed on some 
other day than those named in the indictment^ and that the dates 
therein named were erroneously stated, it is sufficient for the 
party charged to show that he was not in the State at the times 
mentioned in the indictment; and when those facts are proved 
so that there is no dispute in regard to them, and there is no 
claim of any error in the dates named in the indictments, that 
facts so proved are sufficient to "^ow that the person was not in 
the State when the crimes were, if fc\^er, committed." 

I find that the rule this announced has never been 
modified : nor, indeed, referred to in any later case. So I 
have the honor to advise you that before determining the 
request of his Excellency, the Governor of Florida, it 
would be proper for you to be shown whether or not the 
accused person was in the State of Florida on the date 
specified in the indictment accompanying the requisition 
papers ; and if he convinces you that he was not then it 
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would be your duty to refuse the request for his arrest 
and delivery to the Florida authorities on the ground that 
he was not a fugitive from justice; unless before you fin- 
ally act there is proof that the date therein named was 
erroneously given. 
. I have the honor to be, 

Very respectfully yours, 

Waeeen Grice, 

Attorney-General. 



One Fanning discovered that a fugitive for whom the GK>vemor had issued 
a reward was in a certain city in Florida. This information wa^ 
furnished to the sheriff of Wilkes County, Georgia, who thereupon 
made it known to the Florida sheriff, who arrested and held him 
until the Georgia officials took him. Fanning furnished the evi- 
dence to convict him. Both Fanning and the Florida sheriff applied 
to the governor for the reward. Neither Fanning alone or the 
Florida sheriff alone is entitled to the reward. But should they 
both get together and jointly show the fact of the arrest, and that 
the evidence was furnished, they jointly would be entitled to the 
whole reward. 

September 16, 1914. 

Hon, T. B. Connor, Secretary Executive Depactment, 
State Capitol, Atlanta. 

Dear Sir: You ask me for an opinion as to what ac- 
tion the Governor should take on two applications for 
the payment of a reward offered for the apprehension 
and delivery of one Ossie Booker to the Sheriff of Wilkes 
County, Georgia, with proof sufficient to convict. The 
following are the facts : 

John W. Fanning discovered that the fugitive was in 
Leon County, Florida, near the city of Tallahassee, going 
under the assumed name of Jones. This information, 
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having been secured by Fanning was by him furnished to 
the Sheriff of Wilkes County, Georgia, whereupon the 
Wilkes County Sheriff wrote to the Sheriff of Leon 
County Florida, J. P. S. Houston, Esq., informing him 
where he could find the fugitive and describing him and 
requesting the Florida sheriff to locate the criminal and 
to arrest him and wire the Wilkes County sheriff that the 
latter might come for him with a warrant and requisition. 
Houston, upon receipt of this letter, did arrest Booker 
and notified Mr. Bobo, the Wilkes County sheriff. Mr. 
Fanning was deputized to go to Florida and bring back 
the fugitive. He did go and found him in the custody 
of Mr. Houston, the sheriff of Leon County, Florida, who 
delivered him to Mr. Fanning, who, in turn, delivered 
him to Mr. Bobo, the Wilkes County sheriff. While the 
Governor of Georgia made requisition on the Governor of 
Florida for this criminal he was arrested before the 
Chief Executive of our sister State acted on our Govern- 
or's requisition and hence the Florida sheriff did not ar- 
rest him under any warrant issued as a result of the 
Governor's requisition nor indeed, so far as it appears, 
on any warrant at all. The fugitive was afterwards tried 
on an indictment for murder and was convicted of vol- 
untary manslaughter. Mr. Fanning furnished the evi- 
dence to convict. No motion for new trial was made. 
Both Mr. Fanning and Mr. Houston have applied for the 
reward which the Governor offered for this fugitive. 

^^The offer of a reward or compensation for the per- 
formance of any service is a case of conditional promise 
and if any one coming within the terms of the offer shall 
perform the service before its revocation a legal and 
binding contract arises to pay the reward." Story on 
Contracts, Sec. 384. Among the terms included in the 
offer of reward were that the fugitive named should be 
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apprehended and also that evidence sufficient to convict 
him should be furnished. It is not claimed that Mr. 
Fanning arrested him, but that Mr. Houston did this, nor 
is it claimed that Mr. Houston furnished evidence to con- 
vict the criminal, but on the other hand it is conceded that 
Mr. Fanning did. 

I am of the opinion upon the facts submitted that 
neither Mr. Fanning alone, nor Mr. Houston alone, is en- 
titled to this reward for neither complied with the con- 
ditions thereof, but that together they did comply with 
the conditions thereof. I think that the Governor would 
be authorized to render a ** Solomon" decision, as was 
suggested by former Attorney-General Little, in an opin- 
ion to Governor Northen, dated August 10, 1892, and pub- 
lished in Jones ' Compilation of the Opinions of the Attor- 
neys-General of Georgia on pages thirty-nine and forty. 
This opinion so clearly expresses views which I think ap- 
plicable to the case that you submit to me that I take the 
liberty of quoting at length therefrom. I believe that 
the conclusion expressed by Judge Little is applicable 
here and I adopt it. 

''In the present case the reward, as I understand, was offered 
by yourself for the arrest of the party charged with proof to 
convict; the proof to convict was, a condition on which the re- 
ward would be paid for the arrest, but the basis of the reward 
was the arrest. If a person arrested the party charged, but 
did not furnish the proof to convict, he could not claim the re- 
ward; if he furnished the proof to ieonvict, but did not arrest, 
he was not entitled to the reward, because he did not perform 
the service Which the proclamation declared would entitle him to 
the fixed amount of pay. 

*'I understand as the real circumstances of the case, that the 
persons" claiming the reward did not arrest the party charged. 
After others had effected the capture, and the party charged was 
under arrest and in prison, the claimants furnished the proof, 
which brought about the conviction; the arrest being the basis of 
the reward, it is my opinion that without having accomplished 
this essential part, that the condition which would entitle the 
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party to be paid has not been performed, and would not be 
entitled to the reward or any part of it. 

** Should the arresting parties, and the parties furnishing the 
necessary evidence, get together and jointly show the fact of 
arrest, and that the evidence was furnished, by them or either 
of them, which resulted in a conviction, then, jointly, they would 
be entitled to the whole reward, because then all the conditions 
are met, to wit. : Arrest, furnishing evidence to convict. 

"But, neither the one who arrested but furnished no evidence, 
nor the other who, after the arrest by another, furnished the evi- 
dence which resulted in conviction, could, on application for the 
reward, show sufficient facts to entitle him to be paid.'' 

Yours very truly, 

Warren Grice, 

Attorney-General. 



The Clerk *of the Superior Court should, when a vacancy occurs in the 
office of Ordinary, and also in the office of tax collector, appoint 
some one as tax coUector. 

September 18, 1914. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir: I beg to acknowledge receipt of your com- 
munication of the 16th inst., with a copy of a letter from 
the Clerk of the Superior Court of Schley County en- 
closed, in which you ask me for an opinion as to how a 
vacancy now existing in the office of Tax Collector of 
Schley County shall be filled, the Ordinary of that county 
having also died and his successor not having been elec- 
ted. 

Our Code (see Section 1205 then Section 1194 and 
then Section 4884) makes it the duty of the Ordinary up- 
on the death of the Tax Collector to appoint some one to 
take his place. 

It is* provided in Code Section 4782 that when a va- 
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cancy occurs in the office of Ordinary, and until it is 
filled, the Clerk of the Superior Court shall perform all 
the duties which the Ordinary could perform as clerk, and 
no more. 

Code Section 4806 provides as follows with reference 
as to what may be done by the Ordinary's clerk: ^^such 
appointed clerk' may do all acts the Ordinaries do, not ju- 
dicial in their nature. ' ' You will note the use of the word 
'^judicial" in this section. 

I have consulted a number of authorities and the hold- 
ings seem to be uniform to the effect that the appointment 
of officers is an executive function and not a judicial one, 
although the appointment be made by one whose duty or- 
dinarily is to exercise judicial functions. 

I, therefore, reach the conclusion that the Clefk of the 
Superior Court should, when a vacancy occurs in the of- 
fice of Ordinary and also in the office of Tax Collector 
appoint some one as Tax Collector. The appointee will 
hold for the remainder of the unexpired term. Code Sec. 
265. The law does not contemplate the calling of an 
election to fill this vacancy. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



Although United States Senators and Representatives are to be chosen at 
The November elections, along with the governor, members of the 
general assembly, and other State officers. It is not necessary to 
have separate ballot boxes, separate tickets, etc. 

October 10, 1914. 

Maj. A. IL Uhn, Secretary Executive Dept,, 
State Capitol, Atlanta. 

Dear Sir: I have yours enclosing letter from Hon. 
John A. Cobb, Ordinary of Sumter County. He inquires 
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whether, in view of the fact that separate returns will 
have to be made for the election on November 3d at which 
the people will pass upon Constitutional amendments and 
will vote for Governor, and other State-house officers, 
and county officers and for United States Senators and 
Representatives in Congress, it will be necessary to have 
separate ballot boxes, separate tickets, etc., so as to 
make the proper legal returns. 

Your letter continues as follows : 

''The question he raises is hardly one for this" department to 
pass upon as we do not have supervisory charge of elections. 
But as it is one likely to arise in all counties, and its uniformity 
is highly desirable for the benefit of the county authorities 
over the State, I would thank you to advise if all the elections 
should be conducted as one, or should there be separate ballot 
boxes, tickets, etc.?" 

The matter is not one that calls for an official opinion 
from me, but in view of your request I have looked into 
the matter with a view to determining what is the proper 
course to pursue with reference thereto. 

Heretofore we have sometimes submitted amendments 
to the State Constitution to the voters at the same time 
Representatives in Congress were chosen and so far as I 
know on such occasions there was but one ballot used, 
the voter expressing his wish on this ballot as to whether 
the proposed amendment should be ratified or rejected 
and at the same time and on the same ballot his prefer- 
ence for a Representative in Congress; and one set of 
managers conducted the election and but one ballot box 
was used at each precinct. 

Under the laws of some of the States it is necessary to 
keep separate boxes for State officers and for members 
of Congress. 

McCrary on Elections, Second Edition, Paragraph 130. 

I know of no such law in this State, however, and in 
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the absence of any statute regarding it I would say that 
the election would not be illegal because there was at each 
precinct but one ballot box, one set of managers and be- 
cause the voter used the same ticket in expressing his 
views as* to all matters voted upon and all candidates 
voted for. Even in those States where separate boxes 
are required the question was raised as to whether 
the placing by mistake of the ballot in the wrong box 
could be corrected and the popular view is stated to be 
that the ballot could be counted as if regularly cast. 

McCrary on Elections, Second Edition, Paragraphs 131, 132 

and 133; also 
Newland v. Graham, 1 Bartlel 5. 
People V. Bates, 11 Mich. 362. 

Note also the principle now embodied in Paragraph 
126 of the Civil Code, to-wit. : 

"No election shall be defeated for non-compliance with the 
requirements of the law, if held at the proper time and place by 
persons qualified to hold them, if it is not shown that, by that 
non-compliance, the result is different from what it would have 
been had there been proper compliance.'' 

To have separate ballot boxes and to conduct the elec- 
tion as if there were separate elections would entail great 
expenses and confusion without any accompanying bene- 
fit and I do not believe that there is anything in the law 
requiring us to separate them although separate returns 
will have to be made, as is pointed out in Judge Cobb's 
letter. If I should be in error as to this, however, it 
would not in my opinion vitiate the election. 

I give it to you as my view, therefore, that it is not 
necessary to separate the elections. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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The three hundred dollars for the printer for compiling and classifying 
the laws, under Sub-Section 4 of Paragraph 1345 of the Code, is 
properly payable out of the general printing fund, and not from the 
contingent fund. 

November 13, 1914. 

Hon. T. B. Connor, Executive Secretary, 
State Capitol, Atlanta. 

Deab Sir : The question arises as to whether the Gov- 
ernor is authorized to draw his warrant payable to C. P. 
Byrd, the contractor doing the public printing for the 
sum of three hundred ($300.00) dollars for compiling the 
laws of 1914, and, if so, on what fund shall it be drawn? 

Sub-section 4 of Paragraph 1345 of the Code declares 
that for the additional service of compiling and classify- 
ing the laws the contractor or person doing the public 
printing shall be entitled to compensation amounting to 
three hundred ($300.00) dollars in addition to that pro- 
vided by law for printing same. 

The Constitution of this State, Article 3, Section 7, 
Paragraph 11 (Code of 1910, Sec. 6440) contains a pro- 
hibition against drawing any money from the Treasury 
except by an appropriation made by law. Code 1345 does 
not carry an appropriation. It simply provides for extra 
compensation to the printer. My attention has not been 
called to any special appropriation made by the Legisla- 
ture to cover this particular item nor do I think it is 
specifically mentioned in any appropriation bill. 

i am quite clear that it could not be paid from the 
contingent fund. 

The last General Appropriation Act (Acts of 1913, 
p. 7) in Section 8 thereof contains an appropriation **for 
the general printing fund, the sum of thirty-five thousand 
($35,000.) dollars, or so much thereof as may be needed." 
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I am of the opinion that this three hundred ($300.) 
dollars could be paid to Mr. Byrd and a warrant be drawn 
on the general appropriation fund therefor. 1 think this 
would be proper. If the printing fund should be ex- 
hausted then the only thing to do is to wait until the Leg- 
islature makes another appropriation out of which the 
same can be paid. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



Dnder the Alternative Four Days' Eoad Law, it is contemplated that the 
commutation tax shall be expended on the road where the person 
was warned to work, but there is no requirement that the tax shall 
not be paid until the gang reaches the district of the person, nor 
is the person exempt from payment of the tax because another in 
other years when collected was not applied lawfully, nor because 
it is certain that the gang cannot reach, during the present year, 
the roads of the district wherein the party resides. 

November 6, 1914. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir : I have your request that I advise you on the 
subject referred to in a letter to you from Hon. J. T. 
Deese, Clerk of the Superior Court of Bleckley County. 

He calls attention to the Acts of 1907, pp. 99-100 and 
the statement therein that the commutation road tax 
shall be applied ^^to the use of the road where the person 
was warned to work" and asks if this has ever been 
changed. I do not believe this has been changed or modi- 
fied and I think it is still the law. 
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The next question is as follows : 

*'Are the parties summoned to work or required to pay the 
commutation road tax before the road gang reaches their dis- 
trict, especially when this tax has hitherto been collected and 
applied elsewhere, and as it is pretty well certain that the gang 
cannot reach their road this year?" 

There is much confusion in the State for the reason 
that there are three general systems of working public 
roads in the various counties. 

McGinnis v. Bagsdale, 116 Ga. 245. 
Commissioners v. Burns, 118 Ga. 112. 
Wright V. Sheppard, 5* Ga. App. 298. 

Mr. Deese's letter does not state which law is oper- 
ative in Bleckley County, but since he refers to the Act 
of 1907, 1 take it that it is what is known as The Alterna- 
tive Four Days Road Law which has been adopted by 
Bleckley County. It was unquestionably contemplated 
by the law that the commutation tax should be expended 
on the road where the person was warned to work. Civil 
Code Section 706. No special time is fixed when the tax 
shall be demanded and collected. Section 706 declares 
that certain persons shall be subject to road duty for a 
certain length of time ; that persons may be exempt from 
road duty by paying certain sums of money to the over- 
seer **at the time notice is given to work on said roads 
and the road overseer shall receipt such persons for 
the commutation tax, and shall apply the same to the use 
of the road where the person was warned to work." 

As above indicated, I have some difficulty in answer- 
ing the question propounded by Mr. Deese from the fact 
that I am not certain as to whether the law from which I 
quote is the one adopted by Bleckley County, but, assum- 
ing that it is, there is no requirement that the tax shall 
not be paid until the gang reaches the district of the 
person ; nor is there any other language of the law which 
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exempts the payment of the tax because in other years 
when collected it was not applied as directed in this sec- 
tion; nor because it is pretty well certain that the gang 
cannot reach during the present year the particular road 
referred to in the section. I conclude, therefore, that the 
reasons enumerated in the question would not justify thq 
non-payment of the tax. 

Yours very truly, 

Warren Gbice, 

Attorney-General. 



A party is convicted of bastardy. He is fined $200.00 and costs; subse- 
quently a child is born, and it lives eleven months and dies. After 
all expenses are paid and deducted ftom the fine the ordinary has 
$88.25 unexpended and unappropriated. The accused applies to 
the Governor for a remission of so much of the fine as remains in 
the hands of the ordinary unexpended. It is within the jK>wer of 
the Chief Executive to grant the relief prayed for. 

November 12, 1914. 

Hon. John M. Slaton, Governor. 
State Capitol, Atlanta. 

Dear Sir: Willie Johnson was convicted in the City 
Court of Newnan of the oflfense of bastardy, that is, fail- 
ing and refusing to give security for the maintenance and 
education of the child and also the lying-in expenses of 
the mother, etc., when required to do so by law. He was 
fined two hundred ($200.00) dollars and costs. The fine 
was paid to the clerk of the court and placed with the Or- 
dinary of the county as required by law (Penal Code 682). 
The child was born subsequently and lived some eleven 
months and died. Of the fine of two hundred ($200.00) 
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dollars the Ordinary paid for the expenses of the lying-in 
of the mother the sum of one hundred and eleven and sev- 
enty-five hundredths ($111.75) dollars, leaving in his 
hands the sum of eighty-eight and twenty-five hundredths 
($88.25) dollars unexpended and unappropriated. John- 
son applies to you for a remission of so much of the fine 
as remains in the hands of the Ordinary and you wish my 
opinion as to whether it is within the authority of the 
Executive to pass an order which would have the effect 
of commuting the sentence to the payment of the sum of 
one himdred and eleven and seventy-five hundredths 
($111.75) dollars heretofore expended so that the sum of 
eighty-eight . and twenty-five hundredth ($88.25) dollars 
remaining in the hands of the Ordinary may be remitted. 
Upon investigation I am of the opinion that it is 
within the power of the Chief Executive to grant the re- 
lief prayed for. The 1st head note in the matter of John 
J. R. Flournoy, Esq., Attorney-General, reads as' follows : 

''So far as the public is interested in a fine imposed, the 
executive remission has the effect to restore it to the individual 
fined, although it had been paid over to the attorney or Attorney- 
General, and by him to the county treasurer, before the execu- 
tive pardon was granted.'' 1 Ga. 606. 

The opinion in the case is a splendid one by Judge 
Nesbit and is replete with authority and sound reasoning. 
A similar question also in the case of Parrott vs. Wil- 
son, 51 Ga. 225, and the court reached the same conclu- 
sion and the case in the 1st Georgia was strictly adhered 
to with no modifications or trimming. As late as 1907, 
in McDonald vs. Sowell, Sheriff, the case of Flournoy in 
the 1st Georgia is referred to and its doctrine still rec- 
ognized as the law. 

I return herewith the papers. , 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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Under the facts submitted, the GoTemor should not commission Mr. Merry 
as judge of the City Court of Camilla for his election without au- 
thority by law; nor should he commission Judge Bush for bis elec- 
tion for the term which has already expired. Judge BuBh is, how- 
ever, under the law, charged with the duties of the office and en- 
titled to receive compensation therefor, since his successor has not 
been elected and qualified. 

November 13, 1914. 

Hon. John M, Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir: As requested by Colonel Perry, your Secre- 
tary, I have looked into the matter of the judgeship of the 
city court of Camilla and beg to state the following con- 
clusion : 

The law involved is found in Acts of 1905, p. 183; 
Acts of 1906, p. 209 ; Acts of 1907, p. 137. 

The facts seem to be that in the Fall of 1908 the Hon. 
H. C. Dasher was elected at a regular election as Judge 
for the full term beginning on February 1st, 1910, and 
ending February 1st, 1914. 

On October 2nd, 1912, Judge Dasher was re-elected at 
the regular Fall election for the term beginning February 
1st, 1914 and ending February 1st, 1918. 

On October 7th, 1912, Judge Dasher died. On October 
10th, 1912, a special election was called by Hon. J. 6. 
Wood, Ordinary, as provided in Acts of 1907. This call 
called for an election first to fill the short or unexpired 
term ending February 1, 1914, and also to fill the full 
term beginning on February 1, 1914, and ending Feb- 
ruary 1, 1918. The certificate of the Ordinary accompany- 
ing the papers handed you by Judge Bush recite that Hon. 
R. D. Bush received the highest number of votes and was 
by the consolidators, or canvassers of the election returns 
from the different precincts, declared to have been duly 
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elected to the office of judge for each of said terms. In 
addition thereto Judge Bush furnishes you with an affida- 
vit made by various managers at the several precincts in 
which they swear that the election was held both for the 
short term ending February 1, 1914, and for the full term 
ending February 1, 1918, that is to say, that the vote for 
each candidate was for the short terms and also for the 
full term as provided in the said order of the ordinary. 

Under this election there was but one return made and 
that was as to the election of R. D. Bush for what we call 
the short term. No mention was made in the returns to 
the Secretary of State of any election for what has been 
referred to above as the full term. The Secretary of 
State certified to your Excellency only that the Honorable 
R. D. Bush had been elected for the short term and one 
commission was issued to him, that is, a commission for 
the unexpired term ending February 1, 1914. 

On November 3, 1914, an election was held in the sev- 
eral precincts of Mitchell County for judge of the City 
Court of Camilla and the consolidators certified that Hon. 
H. H. Merry had received the highest number of votes. 

The question arises: First, Judge Bush, not having 
been commissioned as judge for the full term ending Feb- 
ruary 1, 1918, now requests' a commission by ^drtue of the 
election held on the 5th day of November, 1912, for the 
term ending February 1, 1918. Is he. entitled to it? Sec-, 
ond, ought the Governor to commission Hon. H. H. Merry 
by reason of his having received a majority of the votes 
polled at the election held November 3, 1914, and the con- 
solidators having made a return as to this to the Secre- 
tary of State. 

In this connection it may be stated here that Mr. 
Merry has telegraphed to you as follows : ^*I am not seek- 
ing Judgeship of the City Court of Camilla and if you can 
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see your way clear to issue commission to R. D. Bush, it 
will be perfectly agreeable to me." (Signed) H. H. 
Merry. 

Conceding every fact stated by Judge Bush as to the 
election held October 2, 1912, 1 do not think that it follows 
that he is entijkted to be commissioned as Judge for the 
following term ending in 1918. 

Returns for the election of Judge of the City Court of 
Camilla shall be made to the Secretary of State. This is 
the method by which the Governor ascertains what per- 
son is chosen to the office. The law would not permit him 
to issue a commission to a person on the affidavit of the 
managers of the election, since the law is that the returns 
must be made to the Secretary of State. The Secretary 
of State having received no returns as to the election of 
a judge of the City Court of Camilla for the term ending 
1918 and the Secretary of State not having so certified to 
the Governor and not being able to so certify, the Govern- 
or could not, in my opinion, commission Judge Bush. 

Should a commission be issued to Mr. Merry? Mr. 
Merry received a majority of the votes cast on November 
3, 1914. The Act of 1907 declares as follows : 

**At the regular election for county officers to be held in 
Mitchell County on the 1st Wednesday in October, 1908, and at 
the corresponding elections quadrennially thereafter, shall be 
' elected by the voters of Mitchell County, qualified to vote in said 

election, a judge of said court and a solicitor thereof, for a term 
of four years', beginning at the expiration of the terln of such 
officers in office at the time of such election, respectively/' 

Acts 1907, p. 137. 

Under this the judge is elected at the regular election 
in the Fall of 1908, and every four years thereafter, that 
is, in 1912, 1916, etc. There is no law providing for an 
election for the year 1914, unless it be a special election 
called by the Ordinary to fill a vacancy under the follow- 
ing clause of the Act of 1907 : 
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' ' In case of ^a vacancy in the office of Judge or Solicitor, the 
same shall be filled by the qualified voters of the county of Mitch- 
ell, at the election to be ordered by the Ordinary of said county, 
within thirty days from the time the vacancy occurs, to be held 
in the same manner as elections for the election of members of 
the General Assembly of the State of Georgia are held, who shall 
hold office for the unexpired term and until his successor is 
elected and qualified. '^ 

The Ordinary has certified to you that he called no 
special election for the 3d of November, 1914. It follows, 
therefore, that the election of Mr. Merry is without au- 
thority of law. One of the essentials of a valid election is 
that it be held at the proper time. (Code of 1910, p. 126.) 
I quote from Michem's Public Offices and Officers, Par- 
agraphs 140 and 141 : 

''By far the greatest number of public officers in the United 
States are selected for their respective positions by the direct 
choice of the people expressed in the manner, and at the time 
and the place, which they themselves have, by their constitutions 
and laws, prescribed. This method of election is ordinarily term- 
ed as election. It pervades the entire system of American popu- 
lar government, and may be, indeed, called its leading char- 
acteristic. 

''The government being created for the people and for their 
own protection and welfare, the power of determining in what 
manner and by whom its various functions shall be exercised is 
in the people themselves', and, unless they have expressly dele- 
gated to certain representative bodies or individuals the power to 
select and appoint the public agents, the right of selection re- 
mains in them collectively, to be exercised by the accepted method 
of expressing the popular choice — an election. 

" 'But,' as has been well said by Judge Cooley, 'this 
control and direction must be exercised in the legitimate 
mode previously agreed upon. The voice of the people 
acting in their sovereign capacity can be of legal force 
only when expressed at the times, and under the condi- 
tions with which they themselves have prescribed and 
pointed out by the Constitution, or which, consistently with 
the Constitution, have prescribed and pointed out for them 
by statute.' '' 

It is therefore my opinion that you should neither 
commission Mr. Merry nor Judge Bush as judge of the 
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City Court of Camilla, but that Judge Bush, having been 
duly elected on October 10, 1912, at a special election and 
having been commissioned for the unexpired term of 
Judge Dasher, ending Feb. 1, 1914, he is under the law 
charged with the duty of performing the office of Judge 
and entitled to receive compensation therefor under Code 
Section 261, which declares that all officers of the State 
must discharge the duty of their office until their suc- 
cessor is elected and qualified. 

Shackelford vs. West, 138 Ga. 159, 161. 
I return herewith the papers. 

Yours very trulj'^, 

Warren Grice, 

Attorney-General. 



The Governor is authorized on behalf of the State, after notice is given of 
the State's intention to file suit* to make a grant to a claim of land 
other than those lots specificaUy named under the Acts of 1909, 
page 86, upon the payment of such sum as may be agreed upon. 

November 13, 1914. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlanta, 

Dear Governor: Dr. P. T. Norcop petitions you for 
a deed to one hundred acres of Lot No. 10 in the 4th Dis- 
trict of Rabun County, Georgia, offering to pay therefor 
the sum of sixty ($60.00) dollars. This lot was one of 
those which by the terms of an Act approved December 
15th, 1818, was reserved to the State for the education of 
poor children. 

Under an Act of the General Assembly, approved 
August 17, 1903 (Acts of 1903, p. 86), it was recited that 
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these lands had never been disposed of for said purposes, 
but that most every one or all of said lands are possessed 
and claimed by various persons adversely to the State, in 
many instances quite a long time being thus claimed and 
occupied in good faith, and further reciting that the Gov- 
ernor had ordered suit filed for the purpose of quieting 
the title and dispossessing said adverse claimants. The 
Act then declares that in all cases in which a suit was then 
pending or which should thereafter be brought for the 
recovery of said lots or any of them that the Governor, 
acting with the advice and approval of the Attorney-Gen- 
eral, is authorized to make a compromise of any or all of 
such suits' on an equitable basis ** without regard to the 
strict rules of law covering the points at issue and where 
such compromises or settlements so made shall be bind- 
ing upon the State." (Section 1 of the Act.) 

It is next provided that if no satisfactory settlement 
can be reached, that the matter in dispute may be sub- 
mitted to arbitrators in the manner therein pointed out. 
(Section 2 of the Act.) The Act further provides that as 
to suits already pending it shall be the duty of the State's 
attorneys to notify each defendant of his right to avail 
himself of this option to compromise. (Section 3 of the 
Act.) 

Section 4 provides that in all cases where no suit has 
been filed it shall be the duty of the State's attorneys 
to give notice to any party claiming adversely to the State 
of the State's intention to file suit, and if such party 
elects to avail himself of the provisions of the Act he shall 
do so by notifying the State 's attorneys in writing, etc. : 
and when such adverse claimant avails himself of the 
right given him then the provisions of the Act as to what 
shall or may be done as to a pending suit shall be appli- 
cable. 
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In the case of the Western Union Telegraph Company 
vs. Western and Atlantic Railroad Company, decided by 
the Supreme Court of Georgia on September 30, 1914 
(83 S. E., 135), the court rules that the Governor is not 
authorized to consent to the sale of any of the State's 
property but that his power to dispose of same is vested 
in the Legislature ; and the Governor would have no right 
to usurp the Legislative function in the matter of con- 
tracting away the State's property. The Act of 1903, 
however, especially authorizes the Governor, acting with 
the advice and consent of the Attorney-General, to coni- 
promise and settle certain cases where suit has been 
brought for the recovery of certain land lots* and the Act 
stated that **all such compromises and settlements so 
made shall be binding upon the State. ' ' The same Act de- 
clares, as I have stated above, that the right to com- 
promise shall be given in cases where no suit has been 
filed when notice has been given to any party claiming 
adversely to the State. There is no difficulty in reaching 
the conclusion that it is within the power of the Governor 
to instigate suit for the recovery of property belonging 
to the State. He is specially authorized to do this ( Civil 
Code, Sec. 149). But, as we have seen above, ordinarily 
the Governor has no right to dispose of property belong- 
ing to the State; and unless* the Legislature has given 
him the right he ought not to attempt to assert it ; the dif- 
ficulty we encounter is this : was Land Lot No. 10 in the 
4th District of Rabun County included within the terms 
of Act of 1903? 

I find that a former Governor submitted a similar 
matter to my predecessor in office — the subject matter of 
that inquiry being Lot No. 100 in the 1st District of Rabun 
County — and on that subject Attorney-General Felder 
advised as follows : 
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''I find upon the executive minutes an order of the Executive 
passed in 1903' ^authorizing and directing suits for the recovery 
of certain land lots in certain counties of the State which were 
originally set apart by the State for the education of poor chil- 
dren. The land lots to be sued for were distinctly named in the 
order, and the counties in which the lots w€re located were also 
named. Babun County is not in this order named. (iSee Execu- 
tive Eecords, Minute Book, 1902-6, pp. 52-54, and 70.) There- 
after the General Assembly passed an Act authorizing the settle- 
ment or compromise of suits which had been brought by the 
State, or which the State had contemplated bringing, for the 
recovery of property adversely held or claimed adversely to the 
State. (Acts 1903, p. 86.) This Act was evidently passed to 
authorize the settlement of the suits which had been brought by 
direction of the executive order above referred to, and such suits 
as it was contemplated might be brought under the order. 

*'It iiS my opinion, however, that the Act is broad enough to 
authorize the Governor to compromise or settle with adverse 
claimants to land lots in any of the counties, whether particularly 
set forth in the order above referred to or not." 

Pub. Reports of the Attorneys-General for the year 1911. 

It appears in this matter that the State in 1878 treated 
this lot as having previously been granted, for on May 
9, 1878, this lot was deeded under a tax fi. fa. to W. D. 
Young. Dr. Norcop claims as a successor in title to 
Young, the purchaser at the tax sale. Evidently the State 
has been receiving tax on this property since 1878 and 
probably much longer. 

An examination of the files in this office shows that 
the amount offered by Dr. Norcop is in proportion to the 
amounts heretofore received in a number of cases by the 
State in claims of this nature. 

If this were an original proposition I would not hold 
with confidence that the Act of 1903 was broad enough 
to authorize you to make this compromise but when I 
find that this same question was carefully considered by 
my predecessor three years ago and he reached a con- 
clusion that it was, and that the Legislature has not seen 
fit by statute to change this, I think that I ought to re- 
gard this ruling of my predecessor as binding when the 
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question is presented again to me. I think that the salu- 
tary doctrine of stare decisis ought to be specially appli- 
cable in such a case and for many reasons it is desirable 
that the rulings of the Attorneys-General should be in 
harmony, especially when the same question comes up 
a second time and it is not believed that the former ruling 
does violence to the letter and spirit of the law construed. 
I, therefore, advise you that you have the authority 
on behalf of the State to make a grant to Dr. Norcop to 
this land, after I notify him of the State 's' intention to 
bring suit and, unless you direct me to the contrary, I 
shall, under Section 4 of the Act of 1903 notify the claim- 
ant of the State's intention to bring suit and if you ap- 
prove of the suggestion that a grant be issued to him up- 
on the payment of sixty ($60.00) dollars I will notify him 
to this effect arid prepare the papers for your signature. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



When a justice of the peace tenders his resignation, to take effect at once, 
and the Governor accepts it, the officer cannot make a withdrawal 
thereof. 

November 14, 1914. 

Hon, T. B. Connor, Executive Secretary, 
State Capitol, Atlanta, Ga. 

Dear Sir : Wayne Parrish tendered in writing his res- 
ignation as Notary Public and Ex-officio Justice of the 
Peace to take effect at once. The resignation was accep- 
ted in writing by the Governor on the 7th inst. On the 
9th inst., he wrote the Governor as follows: **If I am not 
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too late you will please consider my resignation with- 
drawn." You desire an opinion from me as' to whether 
the resignation can be withdrawn. 

If the officer had resigned to take effect at some 
future date, and, before the arrival of that date decided 
to withdraw his resignation he could probably have done 
so. (See opinion of Attorney-General Felder, on page 41 
of the Published Reports of the Attorney-General of 
Georgia for the year, 1912.) 

Authorities are abundant to the effect that an officer, 
having resigned to take effect at once, and this having 
been accepted, he cannot make a withdrawal thereof. 

56 Missouri 17, Missouri v. Boecker. 

49 Alabama 402, Alabama v. Fitts. 

50 Illinois 432, Pace v. Illinois. 

3 Nevada 566, Nevada v. Clarke. 
43 Indiana 105, The State v. Hauss. 

The only expression to the contrary of this, that I 
have been able to find, is certain language in Biddle vs. 
Willard, 10 Indiana 62; and the The Peoi>le vs. The 
Board, 26 Barbour (N. Y.) 487. In a later decision the 
Supreme Court of Indiana expressly repudiates the sug- 
gestion contained in the first Indiana case cited above, 
and the language used in the New York case is believed to 
be obiter. 

I, therefore, conclude that the officer cannot withdraw 
his resignation under the facts you present. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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In determining whether or not the amendment to the Constitution pro- 
viding for the creation of Bacon County is ratified, it is only neces- 
sary to ascertain if, at the election by the people, it has received 
the votes of a majority of those voting on same. 

November 18, 1914. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlwnta. 

Dear Sir : I have yours of the 13th inst., as follows : 

'*The Act of the Legislature approved July 27, 1914, providing 
for the submission of an amendment to the Constitution creating 
the county of Bacon, says in Section 3 of said Act (Acts' 1914, 
p. 28): 

'''... and if said proposed amendment shall be ratified 
by a majority of electors qualified to vote for members of 
the General Assembly, such amendment shall become a 
part of the Constitution of Georgia.' 
*' Before declaring the result of the vote on the proposed 
amendment, will it be the duty of this oflPice to determine 
whether same has received a majority of the votes 'of electors 
qualified to vote for members of the General Assembly,' or shall 
it only be necessary to determine whether said proposed amend- 
ment received a majority of those voting on samef" 

The Constitution of this State declares : 

''Any amendment or amendments to this Constitution 
may be proposed in the Senate or House of Representatives, 
and if the same shall be agreed to by a two-thirds of the 
members elected to each of the two Houses, such proposed 
amendment or amendments shall be entered on their jour- 
nals, with the yeas and nays taken thereon. And the Gen- 
eral Assembly shall cause such amendment or amendments 
to be published in one or more newspapers in each Con- 
gressional District for two months previous to the time of 
holding the next general election, and shall also provide 
for a stibmission of such proposed amendment or amend- 
ments by a majority of the electors qualified to vote for 
members of the General Assembly, voting thereon, such 
amendment or amendments shall become a part of this 
Constitution. When more than one amendment is sub- 
mitted at the same time, they shall be submitted so as to 
enable the electors to vote on each amendment sepa- 
rately. ' 
Art. 13, Sec. 1 of the Constitution of Georgia. 
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The people in voting on the amendment in relation to 
Ba<;on County did not undertake to amend this Section of 
the Constitution. What they did vote on in this instance 
was a proposal to amend Paragraph 2, Section 1 of 
Article 11 of the Constitution as heretofore amended so 
as to provide an additional county to be known as Bacon 
County. Section 1 of Article 13 of the Constitution has 
never been amended and the statement quoted by you to 
the effect therein that the proposed amendment shall be- 
come a part of the Constitution if the people ratify such 
amendment **by a majority of the electors qualified to 
vote for members of the General Assembly" was prob- 
ably surplusage. At any rate, it must yield to the con- 
trary statement in the Constitution itself above quoted. 
The language referred to in the measure as it passed both 
Houses was no part of the amendment proposed, and I 
am of the opinion that in ascertaining whether or not 
the proposed amendment has been ratified it is necessary 
to determine only whether said proposed amendment re- 
ceived the votes of a majority of those voting thereon. 

Yours very truly, 

Warren Gricb, 

Attorney-General. 



The resignation of a justice of the peace is properly made to the Governor. 
IJntU his successor is commissioned, he is authorized and required to dis- 
charge the duties of the office. 

November 19, 1914. 

Hon. T. B. Connor, Executive Secretary, 
State Capitol, Atlanta. 

m 

^ Dear Sir : With reference to the letter of Wayne Par- 
rish, a Justice of the Peace, and your request to me in re- 
lation thereto I beg to advise you as follows : 
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The resignation was properly made to the Governor. 
(Code 267 and Code 4649.) 

Until his successor is commissioned he is authorized 
and is, indeed, required to discharge the duties of the 
office. (Code 261.) 

Yours very truly, 

Warren Grice, 

Attorney-General. 



There is nothing in the Constitution or general laws making it the duty 
of the Governor to issue a proclamation on the adoption of a con- 
stitutional amendment, though such a proclamation may be both 
useful and proper. 

November 23, 1914. 

Col. Jesse G. Perry, Secretary , 
State Capitol, Atlanta. 

Dear Sir : Your inquiry of me whether any duty rests 
upon the Governor to issue a proclamation in relation to 
the vote cast pro and con on the proposed constitutional 
amendments which were voted on by the people at the 
last general election in November. 

I understand that, as a matter of fact, each of the 
amendments received a majority of the votes of the elec- 
tors qualified to vote for members of the General Assem- 
bly voting thereon. The Constitution declares that if a 
proposed amendment be agreed to by each House in the 
manner pointed out and when the same has been sub- 
mitted to the people at the next general election according 
to the Constitution and; *4f the people shall ratify such 
amendment or amendments by a majority of the electors 
qualified to vote for members of the General Assembly 
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voting thereon, such amendment or amendments shall be- 
come a part of the Constitution.'' Article 13, Section 1, 
Paragraph 1 of the Constitution of Georgia. 

There is no provision in the Constitution for a proc- 
lamation by the Governor of the result of the election 
when an amendment is submitted to the people. Whether 
an amendment which has been voted on becomes a part of 
the Constitution or not, therefore, is not determined by 
a proclamation of the Governor. ' ' Such a proclamation 
may be both useful and proper in order to inform the 
people whether or not a change has' been made in the 
fundamental law, but the Constitution does not make a 
conclusion on that subject." Hammond vs. Clark, 136 
Ga., 313 and 319. 

There were nine proposed amendments voted on at the 
last general election. Neither in the Barrow County or 
Bacon County amendment was there any duty placed up- 
on the Governor to issue a proclamation. In the other 
amendments there was'. For instance, in the Candler 
County amendment it is provided generally that the 
Governor shall issue a proclamation and a similar pro- 
vision in the amendment providing for representation in 
the Legislature for the new counties, and in the amend- 
ment as to Justice Courts in the city of Savannah and 
the one authorizing the Legislature to abolish the office 
of County Treasurer, and likewise the amendment ex- 
tending the terms of members of the General Assembly. 
In the amendment increasing the length of the terms of 
the county officers' and in the Evans County amendment 
it is not only provided that the Governor shall issue a 
proclamation, but also that it shall be published for one 
insertion in one of the daily papers of the State. 

There is no general law on the subject and no direction 
given as to within what time the proclamation shall be 
issued and published. 
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Acting upon the suggestion of Mr. Justice Lumpkin, in 
the case of Hammond vs. Clark, cited above, I would ad- 
vise that the Governor issue a proclamation as to all of 
these amendments, stating the vote and the result, and 
declaring that the same have been adopted (if the vote 
on each of the amendments is as I understand it was) and 
then to have this proclamation published at least once 
in some daily paper of the State, said proclamation de- 
claring that amendments have become parts of the Con- 
stitution. 

Yours very truly, 

Warren Gricb, 

Attorney-General. 



Neither under the Act of December 21, 1897, nor any other law, is the 
Governor authorized to include in the deed he makes to the pur- 
chaser of the Northeastern Railroad a covenant of warranty. 

December 22, 1914. 

Hon, John M. Slaton, Governqr, 
State Capitol, Atlanta. 

Dear Governor : I have yours enclosing deed prepared 
by the attorneys of the Southern Railway Company in 
relation to the sale of the Northeastern Railroad, and 
you request that I examine the deed and see that it is in 
conformity with the law and makes only those warran- 
ties authorized by the contract. 

In the twentieth line of page two of the deed the date 
of the approval of the Act authorizing the sale is given 
as Dec. 31, 1897, when it should be Dec. 21, 1897. 

I have examined this Act found in Georgia Laws of 
1897, pages 117 and 118, and I am of the opinion that the 
covenant of warranty embraced in the deed as presented 
to you should be stricken. 
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Section 4 of the Act is as follows : 

*'Be it enacted by the authority aforesaid. That when the sale 
has been consummated in accordance with the terms of this Act, 
and all of its conditions have been complied with, the Governor 
is authorized and directed to make to the purchaser a fee simple 
title to said property." 

Acts 1897, p. 118. 

The property conveyed is, in the main, real estate. 
As to this there is no implied warranty. (Code 4193.) Be- 
sides, the Governor is only authorized to make the pur- 
chaser a fee simple title to said property (Sec. 4 of the 
Act: Acts 1897, p. 118). I take it that what is meant by 
the clause **fee simple title" is a fee simple deed. 
The Act here refers to the character of the estate which 
shall pass and also to the instrument by which it is con- 
veyed. 

''An absolute or fee simple estate is one in which the owner 
is entitled to the entire property, with unconditional power of 
disposition during his life, and descending to hi^ heirs and legal 
representatives upon his death intestate." 

Code 1910, Section 3657. 

The covenant of warranty which I think should be 
stricken in this deed is near the end of the deed and is 
in this language: '*the said State of Georgia covenants 
unto and with Southern Railway Company that it will 
warrant and defend the said railroad 's rights, franchises, 
privileges and property unto Southern Railway Company, 
its successors and assigns against the lawful claims of 
any and all persons whatsoever. ' ' 

I do not think that the contract calls for a covenant 
or warranty either expressly or impliedly, and I am fur- 
ther of the opinion that the Governor is not authorized to 
sign a deed with a warranty therein. 

Yours very truly, 

Warren" Grice, 

Attorney-General. 
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When a Justice of the peace resigns, and his resignation is accepted, if 
there be in the district a notary public who is ex-officio justice of 
the peace, this latter officer, and not the ordinary, orders the elec- 
tion to fill the vacancy. 

January 5, 1915. 

Hon, John M. Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir : You refer to me, with a request for an opin- 
ion, the inquiry of lion. John A. Cobb, ordinary of Sum- 
ter County, as follows : 

"J. I. Hudson, justice of the peace for the 789th District, G. M., 
Land District No. 27, of Sumter County, has resigned, and you 
have accepted his resignation, to take effect December 31, 1914. 
there is an Ex-Officio Notary Public and Justice of the Peace for 
said district elected by the grand jury. I wish you to refer the 
questi&n to the Attorney-General of the State as" to who is au- 
thorized to order an election to fill the vacancy which now exists. 
See Sections of the Code, 1910, Nos. 4648, 4658, 4659 and 4660. 

**I have consulted several of our best attorneys, and they all 
express the opinion that it is the duty of the Notary Public, Ex- 
Officio Justice of the Peace, of this district to order this election, 
basing tBeir opinion on Sections of the Code 4649 and 4658. I 
would like for this matter to be settled by the opinion of the 
Attorney-General before taking any action in the matter. Only 
one elective Justice of the Peace to a district does not in this 
case make Section 4658 recognize the Notary Public Ex-Officio 
Justice of the Peace, as a Justice of the Peace." 

The Justice of the Peace for the 789th District, G. M., 
of Sumter County has resigned and his office is now va- 
cant. There is in* this district a notary public and ex- 
offieio Justi<?e of the Peace. Whose duty is it to order 
an election to fill the vacancy? 

Referring to vacancies in the office of the Justice of 
the Peace, Code 4658 declares : ^ 

'* Vacancies are filled in the following manner: If there is 
a Justice of the Peace in the district where the vacancy occurs, 
he shall appoint some Saturday in a month, and advertise the 
same at three of the most public places therein, at lea^t fifteen 
days before the day appointed.'* 
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On the same subject Code 4660 provides: 

'*If there is no Justice of the Peace in the district where the 
vacancy occurs, the Ordinary must order an election in the same 
manner, which may be held by three freeholders of the district, 
who must hold and certify said election in the same manner/' 

Tlie commissioned Notary Public now in office in the 
district is by the law Ex-officio Justice of the Peace. 
(Code 4649.) 

Code 4658 and 4660 contemplate a vacancy in the of- 
fice of Justice of the Peace who is elected by the people of 
the district, for vacancies in the office of Notaries Public 
who are Ex-officio Justices of the Peace are not filled by 
an election by the people. It seems clear to me, therefore, 
that the clause : * * if there is a Justice of the Peace in the 
district where the vacancy occurs," contained in Code 
4658, and the clause : * * if there is no Justice of the Peace, 
etc.'^ occurring in Code 4660 has reference to a commis- 
sioned Notary Public who is an E!x-officio Justice of the 
Peace. 

There is only one Justice of the Peace elected by the 
people in each militia district. These two sections evi- 
dently contemplate that there may be times when there 
is another Justice of the Peace, to-wit. : the one who, in 
some instances, calls the election for successor to the 
elected justice of the peace. The conclusion seems to be 
irresistible that when the Justice who has already been 
elected by the people resigns and there is in the district 
a commissioned Notary Public who is Ex-officio Justice of 
the Peace, that he and not the Ordinary shall appoint some 
Saturday in a month and advertise the same and on the 
day appointed that he, and two free-holders shall hold the 
election and certify the same to the Governor. In the 
case put the Ordinary has nothing to do with calling the 
election. Yours very truly, 

Warren Grice, 

Attorney-General. 
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Satisfactory reaAons havinjc been given for the delay, the Governor may 
waive the failure of certain tax collectors and receivers to have filed 
their bonds in the Comptroller-Generars office by January Ist. 

January 7, 1915. 

Hon. John M. Slaton, Governor, . 
State Capitol, Atlanta. 

Dear Sir : I acknowledge receipt of your communica- 
tion as follows : 

"One receiver of tax feturns and five tax collectors failed to 
have their bonds for 1915-16 to the <State reach the Capitol for 
filing in the Comptroller-General's office by January 1st, as re- 
quired by law. (Code Section 285. 

"Kindly advise' me if I may accept and direct the filing of 
these bonds on later dates, and if the same may be done by re- • 

quiring the sureties' on said bonds to sign waivers. Please pre- i 

pare form of waivers which, in your opinion, will properly pro- | 

tect the State's interests." | 

i 

I presume that these officers rendered satisfactory 
explanations touching the delay (see Reports of the At- 
torney-General for June 1903, p. 22). 

On January 6, 1903, Hon. John C. Hart, Attorney-Gen- 
eral, gave an opinion to Governor Terrell to the effect 
that the Governor could with perfect propriety order 
filed and approved bonds for tax collectors and re- 
ceivers which did not reach the Capitol for filing by 
January 1st ; but that it would be safer to have the prin- 
cipals and sureties thereon sign a waiver of the time of 
filing and with this done the bonds might be properly 
approved and filed. I concur in this view of the matter 
and enclose a form of the waiver. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



Under the facts stated in the inquiry, the Governor would be authorized 
to draw his warrant on the printing fund for the year 1915, in order 
to pay a balance due the State printer for work done in 1914. 

January 19, 1915. 

Mr. T. B. Conn-or, Executive Secretary, 
State Capitol, Atlanta. 

Dear Sir : I acknowledge receipt of your letter as fol- 
lows: 
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The State printer, C. P. Byrd, has presented to this office for 
payment bills aggregating $17,669.37 in excess of the appropria- 
tion made by the General Assembly for the public printing during 
the year 1914. These bills are all for work done during the year 
aforesaid. They include the printing of the Acts of 1914, re- 
prints of Volumes 5 and 6 of the Court of Appeals, and depart- 
ment printing required by law, such as blanks for election returns, 
etc. All of the bills have been audited and approved for payment 
in accordance with the statute. 

'* Among the items is one for $300.00 for compiling and in- 
dexing the Acts of 1914, for the payment of which provision has 
been made in the Code (Sec. 1345), but for which there is no 
appropriation. 

"The reason for this deficit is that the General Assembly of 
1913 and 1914 decreased the appropriation for printing from 
$40,000.00 per year to $35,000.00, while the volume of public print- 
ing hafif been increased during the period covered by the appro- 
priations by the addition of two new offices, viz., that of Com- 
missioner of Commerce and Labor and that of State Tax Commis- 
sioner. Nor did the deficit arise this year, although it had been 
largely au.gmented. On January 16, 1914, a warrant was drawn 
for departmental printing amounting to $2,003.32, and on Jan- 
uary 17, 1914, a warrant for the printing of the Acts of 1913 
amounted to $8,502.48. As the balance from the 1913 account on 
January 1st of the aforesaid year amounted to only $1,015.15, the 
bulk of these warrants was paid out of the 1914 fund and the 
deficit carried over into that year. With the appropriations re- 
maining as they are, in a few years it would require the entire 
allowance for one year to pay the deficit carried over from pre- 
ceding years. 

**The Governor requests me to ask you whether, under the law, 
he may pay these bills now and charge them to the printing fund 
of 1915, or whether provision must be made for their payment 
by the General Assembly at its meeting next summer? 
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'*I might add that the State Printer has acted in good faith 
under the expectation that these bills would be paid when pre- 
sented out of the fund for the current year. Under his contract 
with the State for the faithful performance he was compelled to 
make a bond for $50,000.00; he cannot refuse orders for public 
printing. He tells me that he has entered into obligations with 
a view to being paid for this work in January, and that he will 
be greatly embarrassed if he cannot get the money now. * ' 

I have carefully considered the question propounded. 
I believe it to be the policy of the State to have each year's 
expenditures kept within the appropriations made for 
such year. I find upon inquiry, however, that particu- 
larly as to printing funds it has not heretofore been the 
policy of the State to do this, that is to say there are, un- 
der a Greneral Appropriation Act appropriations made for 
two years it has been the custom in the past when the 
specific amount appropriated for one year was exhausted, 
and, in the mean time, printing bills had accumulated to 
pay them out of the following year 's appropriation. This 
may be justified from the fact that while the printing was 
done in one year it was to be used for the last of the par- 
ticular year and also in part for the following year. 

In consideration of the above, and the further fact 
in mind that the printer very probably acted with know- 
ledge of this custom, he concluded that the Governor 
could very probably draw his warrant on the printing 
fund of 1915 in order to discharge this debt to the printer. 
The correctness of the amount and the State's liability 
therefor is conceded. I think the proper thing to do, 
therefore, would be to iss'ue the warrant. 

Very truly yours, 

Warren Grioe^ 

Attorney-General. 
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Act No. 473 (Ga. Laws of 1914, p. 12) adds five thousand dollars to the 
existing appropriation of ten thousand dollars for the maintenance 
of the Agricultural Department, and under the regulations approved 
and promulgated, it is to be paid in monthly installments. 

January 20, 1915. 

Hon. T. B, Connor, Executive Secretary, 
State Capitol, Atlanta. 

Deab Sib: I regret that I have not been able until to- 
day to get to a consideration of your communication of the 
7th inst., in which you convey the Governor's request for 
an opinion on several legal points arising on the con- 
struction of a certain Appropriation Act passed by the 
General Assembly of 1914 concerning the Department of 
Agriculture (Georgia Laws, 1914, p. 12: Act No. 473). 

This is an Act in part to appropriate $5,000.00 to the 
department for the purpose of practically carrying out 
the design for which the department was instituted. The 
act, in my opinion, effectively increases the appropriation 
for the maintenance fund of the department from $10,000. 
to $15,000. per annum. Prior to the passage of the Act 
the amount for general maintenance of the department 
was $10,000. (Code 1911, sec. 2084: Acts 1913, p. 19). 
Since August 17, 1914, the date of the approval of the 
Act now under discussion, the appropriation for main- 
tenance was $15,000. To specifically answer your first 
question I, therefore, have the honor to advise you that 
this Act adds $5,000. to the already existing appropria- 
tion of $10,000. 

The Act declares that the amount by it appropriated 
shall be drawn from the State Treasury by the Commis- 
sioner under rules to be established by the Governor. Sim- 
ilar language is found in the Code section cited above with 
reference to the original amount appropriated for the 
department. Your letter states that, acting under this 
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authority, the Governor has divided the appropriation 
into twelve monthly payments. You further state that 
the Grovemor declined to pay any of the additional ap- 
propriation made last summer until the tax. for 1914 TVas 
collected. I infer from the statement that no part of the 
$5,000.00 has been paid to the Commissioner. He now 
makes requisition and includes therein a requisition for a 
portion of the $5,000.00 and the question is: for what 
amount should the requisition be made? 

The fiscal year ends on the 31st day of December of 
each year (Code of 1911, Sec. 231). 

Under the law and the regulations approved and pro- 
mulgated I am of the opinion that the amount for which 
the commissioner could now make requisition is as fol- 
lows : one-twelfth of the former appropriation — $833.33 — 
plus one-sixth of the $5,000.00, or a total of $1,766.66 for 
each of the first six months of the year, 1915. 

I reach this conclusion because of the regulation by 
which it is provided that the appropriation is to be di- 
vided into twelve monthly payments and since, for the 
reason stated, no part of the $5,000.00 has been paid up 
to the present time, and, since I think the whole is avail- 
able prior to July 1, 1915, and there being but six months 
between January 1st and July 1st it ought to be divided 
into monthly payments which would make each monthly 
payment of the $5,000.00 amount to $833.33. 

I concede that since the Act did not say when this ad- 
ditional appropriation was available and did not indicate 
when payments were to commence thereunder, it is a ques- 
tion not free from difficulty, but my views are as above 
expressed. ^ 

Yours very truly, 

Warren Grice^ 

^ / / Attorney-General. 
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If a County Surveyor, having been elected, falls to qualify as such, it is 
the diity of the Ordinary to appoint a surveyor till the vacancy is 
filled according to law. 

January 23, 1915. 

Maj. A. H. Ulm, Secretary Executive Dept., 
State Capitol, Atlanta. 

Dear Sir: I acknowledge yours conveying request of 
the Governor for an opinion based on the following: J. 
W. Adams was elected Surveyor of Screven County, the 
dedimus and his commission was forwarded to the Hon. 
J. C. Overstreet, Ordinary. The surveyor elected in- 
forms the Ordinary that he has decided not to qualify and 
the Ordinary represents this fact to the Governor. The 
Governor wishes to know whether the law authorizes the 
Ordinary to appoint a Surveyor or whether he shall call 
an electidn therefor. 

I readily agree with the statement that **the law 
seems somewhat vague on the question submitted." Sec- 
tion 592 of the Code declares : 

"In case there is a failure to elect a person who is commis- 
sioned and qualified at the regular time, or a vacancy occurs, the 
ordinary must appoint such surveyor until the vacancy is filled 
according to law. ' ' 

Code 1911, Sec. 592. 

This identical language is found in the Code of 1895, 
1873, 1868 and 1861. What does the first clause quoted in 
the above section mean? I think that what the Code 
means in case there is a failure to elect a person who 
qualifies and is commissioned at the regular time, etc. 

I am of the opinion that it would be proper in the 
case submitted to have the Ordinary of the county ap- 
point some proper person County Surveyor to fill out the 
remainder of the term for which Mr. Adams was elected. 
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In this same connection I have considered the requests 
from the Governor relative to a similar state of affairs 
in the counties of Cherokee and Jeff Davis, and I think 
that, in each of those instances also, that the law con- 
templates that the Ordinary shall make the appointment 
as above stated. The law further declares that the Gov- 
ernor must be informed without delay of these appoint- 
ments. (Code of 1911, Sec. 593.) 

Very truly yours, 

Warren Grice, 

Attorney-General. 



Misdemeanor and felony convicts may be put to work making brick, if 
these bricks are to be used for mawing or surfacing public roads. 

January 23, 1915. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir : You request me to give an opinion on a mat- 
ter submitted to you by the managing editor of the Way- 
cross Journal-Hearld, to- wit. : Whether or not convicts 
can be used by the county in making brick for the pur- 
pose of building highways. 

Both misdemeanor and felony convicts may be put to 
work on the public roads of the several counties (Penal 
Code Sec. 1116, et seq., and Penal Code 1207, et seq.). In 
the case submitted, as I understand it, the question is 
should Ware County, for instance, desire to build public 
roads and surface them with brick would it be a violation 
of the law for them to put the convicts, or a portion of 
them, at work making these brick for the purpose indi- 
cated. 
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It seems to me that the making of these brick would 
be a mere incident of road building, and accordingly, I 
am of the opinion that it would not be illegal to have them 
engaged in this work as outlined. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



A policeman is entitled to a reward offered for the arrest of a fugitive 
when the arrest is made outside the corporate limits of the town of 
city from which he derives his official character. 

January 27, 1915. 

Mr. T. B. Connor, Executive Secretary, 
The Capitol, Atlanta. 

Dear Sir: I have the honor to acknowledge receipt of 
your request for an opinion growing out of the applica- 
tion of W. M. Brown for the reward offered by the Gov- 
ernor for the capture of Flem Jackson. Mr. Brown at 
the time he arrested the fugitive was a policeman of 
Dawson, Georgia, but the arrest was made by him in the 
county some eight miles from the corporate limits of 
Dawson. If Mr. Brown made the arrest in this case in 
the regular discharge of his duties as an officer he could 
not claim the reward. You desire an opinion from me as 
to whether under the circumstances it would be legal to 
pay the reward to him provided he is in other respects 
entitled to it. 

Section 902 of the Penal Code provides in part as fol- 
lows : 

**But no such reward shall be paid to any officer who shall 
arrest such person in the regular discharge of his duty/' 
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If this arrest had been made by the policeman in the 
city of Dawson then it should not be paid to him because 
the arrest would have been made in the regular discharge 
of his duty. This is the intent of the ruling of Hon. Jno. 
C. Hart, former Attorney-General, in an opinion dated 
November 22, 1907, and published in the Reports of the 
Attorneys-General for the year 1907. 

The basis of the right to a reward is : 

'Mn the nature of a contract/' 34 Cyc. 1730. "When ac- 
cepted by performance it becomes a binding contract subject to 
the laws governing contracts generally.'' Campbell vs. Mercer, 
108 Ga. 103. 

''When an officer performs the service^ for which a reward 
is offered by acting outside of the line of his duty, he is entitled 
to the reward." From the Text 34 Cyc. 1755, and the long list 
of cases there cited. 

^ When Brown crossed the corporate limits* of the city 
of Dawson he left behind him his authority as a police- 
man and his acts outside of the city of Dawson were not 
performed in his character as a policeman. 
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The authority of public officers being derived from the law, 
it necessarily follows that th© authority cannot exist in places 
where the law has no effect. The authority of all public officers 
is, therefore, limited and confined to that territory over which 
the law, by virtue of which they claim, has sovereign force. 

'*But not only this, for' public officers in general, and par- 
ticularly those chosen within and for the lesser municipal slib- 
divisions such as counties, towns and cities, are elected or ap- 
pointed such in and for some specified district or territory as 
such county, town or city, and unless greater authority is ex- 
pressly conferred upon them, it is the general rule that their 
official autfibrity is limited to the district within and for which 
they were chosen. 

'*Thus a State officer can exercise no official authority be- 
yond the confines of the State. So, without express authority, a 
sheriff cannot execute civil process beyond the limits of his 
county; a justice of the peace cannot hold court or exercise ju- 
dicial functions or take acknowledgements outside of the county 
within and for which he was elected; a constable is' not vested 
with official character when acting in a county to which he does 
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not belong; a United States Marshal cannot execute process be 
yond his district." 

Mi'chem's Public Offices and Officers, Sec. 508. 

To the same effect is the decision of our own Supreme 
Court in the case of Hammond Hull & Co. vs. Wilcher, 
79 aa. 421, 423. 

I conclude, therefore, that it is not against the law 
for this policeman to be paid this reward if he is other- 
wise entitled thereto. It has been suggested, however, 
that it would be against public policy to permit a police- 
man to claim a reward for an arrest even thought when 
the arrest was made he was not serving as a policeman 
and was miles away from the municipality. 

**What is public policy f And where must we look to find it? 
And, in ascertaining and applying it to the transactions of life, 
by what rules and precautions will the court be guided f On this 
latter topic it i^ manifest from many decisions that judicial 
tribunals hold themselves bound to the observance of rules of ex- 
treme caution when invoked to declare a transaction! void on 
grounds of public policy; and prejudice to the public interest 
must clearly appear before a court would be warranted in pro- 
nouncing the transaction void on this account." 

Smith et al. vs. Ihibose, et al., 78 Ga. 435, 436. 

''It cannot possibly be said that any transaction is contrary 
to the policy of the law if the thing done is not prohibited or 
forbidden by that law.*' 

Concurring opinion of Judge Starnes Adams', Guardian vs. 
Bass, Executor, 18 Ga. 130, 144. 

I am, therefore, of the opinion, and so advise you, that 
the fact that the applicant was a policeman would not of 
itself prevent the payment of the reward to him, he hav- 
ing made the arrest some miles distant from the city of 
Dawson. 

Very truly yours, 
' Warren Grice, 

Attorney-General. 
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All other conditions of the proclajnation offering a reward for the arrest 
of one George Washington having been met, the money should be 
paid to the applicant, although the party arreted by him was not 
named George Washington, the reward having been offered for the 
capture of him as the perpetrator of a certain crime on a certain 
female in a certain town of a certain county of this State; the 
perpetrator having fled and the county authorities having repre- 
sented to the Governor that George Washington was the guilty 
party, and asking that a reward be offered for his capture; it later 
developing that George Washington was not connected with the 
crime at all, but one Williams was the guilty party; the claimant 
of the reward having arrested him furnished the evidence to 
convict. 

January 28, 1915. 

Mr. T. B. Connor^ Executive Secretary ^ 
The Capitol, Atlanta. 

Dear Sir: You submit me the following request from 
the Governor for an opinion : his Excellency issued a proc- 
lamation offering a reward for the arrest of one George 
Washington — clarum et venerable nomen — as the perpe- 
trator of the crime of rape on a female near the town of 
Moye in Calhoun County, Georgia ; the perpetrator having 
fled and the county authorities having represented to the 
Governor that George Washington was the guilty party 
and requested that a reward be offered for his capture. 
Later it developed that George Washington was not con- 
nected with the crime at all but that Ransom Williams 
was the perpetrator and Williams was arrested by Paul 
H. Smith, and it appears from the papers submitted that 
Smith furnished the evidence to convict Williams, and 
that Williams was convicted and executed. The question 
you raise is whether Smith is entitled to be paid this re- 
ward since George Washington was named as the fugi- 
tive in the proclamation offering the reward for him, 
and yet, as a matter of fact, Washington was not even 
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connected with the crime, but Williams was the guilty one 
and Williams was the one arrested by the applicant. 

I am unable to find any precedent to guide me in reach- 
ing a conclusion, and the question is not free from difficul- 
ty. It appears that this was a 4ieinous crime ; affidavits 
were submitted to the county officers to the effect that 
before they called on the Governor to offer this reward 
they used diligent efforts without success to find the 
guilty person, and it also appears that Smith expended 
a considerable sum of money in effecting the capture of 
the guilty person. 



^^The offer of a reward when accepted by performance becomes 
a binding contract, subject to the law governing contracts gen- 
erally. ' ' 

Campbell v. Mercer, 108 Ga. 103. 

*'0f course, to entitle the applicant to" the reward the arreit 
must be of such person as described in the offer. ' ' 
34 Cyc. 1735. 

This brings us to the precise point. It is true that 
George Washington is the person named as the fugitive 
whose arrest was desired, but the proclamation also re- 
cites that the crime was committed, describing it, and the 
person whose arrest was really desired was the perpetra- 
tor of the crime referred to in the proclamation. The 
officers of the county who brought this matter to the 
Governor's attention wished primarily to have captured 
the perpetrator of the crime, I am sure, and this was the 
object of the proclamation. True, the authorities sup- 
posed that the perpetrator of the crime was George Wash- 
ington, and, acting upon this information, the Governor 
offered a reward for the arrest and delivery, with evi- 
dence to convict, of George Washington, but the main 
idea in the proclamation was that the person who com- 
mitted the crime named therein should be brought to 
justice. 

77 



In view of these circumstances I believe it would be 
doing no violence to the law to pay the reward to the ap- 
plicant who did arrest and furnish evidence to convict the 
real perpetrator of the crime, though it now turns out that 
he was not George Washington but Ransom Williams. I 
reach this conclusion with less reluctance when it is re- 
called that the oflfer of a reward and its acceptance be- 
comes a binding contract and, the State being a sovereign, 
cannot be sued. While officers of the State cannot be too 
careful in paying out public money, they should remem- 
ber that there is no way provided by which a claimant to 
this reward can inforce his rights or even have them de- 
cided in the courts. 

On the whole, I am of the opinion that it would be pro- 
per not to withhold payment of the reward because the 
guilty person was Ransom Williams instead of George 
Washington. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



A convict under sentence of death was examined as to his sanity by a 
commission chosen by the Governor, who reported the convict was 
insane. Under these facts, he should be committed to the State 
sanitarium until sanity shall be restored, and should not be com- 
mitted to the prison farm. 

February. 2, 1915. 

Maj. A. H. Vim, Exemitive Secretary, 
State Capitol, Atlanta. 

Dear Sir: You request of me an opinion based upon 
the following state of facts : Peter Morgan was convicted 
of murder without a recommendation and while under 
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sentence of death was examined as to his sanity by a com- 
mission of expert physicians chosen by the Governor as 
provided for by law and said physicians reported to the 
Governor that Morgan was insane, thereupon the Govern- 
or committed him to the State sanitarium until sanity 
shall have been restored. The Superintendent of the 
Sanitarium, Dr. Jones, writes that the authorities have 
no suitable place at the Sanitarium for the confinement 
of insane convicts or convicted murderers, and calls at- 
tention to Section 1229 of the Code and asks whether or 
not, taken in connection with the latter part of Section 
1075, it does not apply to this case. The Section which 
the doctor refers to declares that all the provisions of 
the law relating to insane persons under sentence of im- 
prisonment in the penitentiary shall apply to the class 
of cases herein provided for so far as applicable (see the 
latter clause of Penal Code 1075). 

Whatever seeming confusion there ig in the Code on 
this subject arises from the fact that Penal Code 1074 
is taken from an Act approved in 1874 (Acts of 1874, p. 
36) ; while Penal Code 1229 referred to in the doctor's let- 
ter finds its origin in a statute enacted in 1904 (Acts of 
1904, p. 107). 

"In the codification of the laws it is almost impossible to go 
into all the details of the different statutes codified. Where the 
Code sections are incomplete or ambiguous, they must be con- 
strued in connection with the original Act." 

Baker v. Jones, 116 Ga. 139. 
Lamar v. McLaren, 107 Ga. 559. 
Mitchell V. Ga. & Ala. By. Co., Ill Ga. 768. 
Smith V. Evans, 125 Ga. 112. 

''In this; State it is a well-settled rule of Code construction 
that a given section will be presumed to be simply a declaration 
of existing law unless the language of the section is such, as to 
clearly indicate the intention to establish the new rule." 
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Mitchell V. Ga. & Ala. Ry. Co., Ill Ga. 768. 

Keeping in mind two rules of const miction it seems 
quite clear that the only place to send the man is to the 
State Sanitarium. There would be no question about this 
were it not for certain language in Penal Code 1075. 

As above stated, Penal Code 1075 is the codification 
of the Act of 1874. The latter clause of said section, to- 
wit: **all the provisions of law relating to insane per- 
sons under sentence of imprisonment in the penitentiary 
shall apply to the class of cases herein provided for so 
far as applicable," was Section 2 of the original Act. 
It could not, therefore, have had reference to the provis- 
ions of Penal Code 1229 which states in substance that if 
a convict is sentenced to the penitentiary and becomes 
insane he shall be removed to and kept at the prison farm, 
etc. ; first, because the provisions of Penal Code 1229 only 
apply in a case where the convict is sentenced to the 
penitentiary; and, secondly, because the last named sec- 
tion is taken from a statute which was not approved until 
thirty years after the approval of the Act from which 
Penal Code 1075 is codified. 

I am, therefore, clearly of the opinion that the order 
of the Governor correctly states that the convict mur- 
dered should be confided to the State Sanitarium. 

Very truly yours, 

Wabren Grice, 

Attorney-General. 
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Tlie Act of Aiiinist 17, 1914 (pages 20 and 21), increasliig the appropria- 
tion for the work of tick eradication from $15,000 to $25,000, and 
under the terms of the Act the appropriation becomes immediately 
available, and can legally be paid any time between the approval 
of the Act and June 30, 1915. 

February 4, 1915. 

Hon. T. B. Connor, Executive Secretary, 
The Capitol, Atlanta. 

Dear Sir: I have, as recjuested by you, examined the 
Act approved August 17, 1914, which is an Act to increase 
the appropriation for the work of tick eradication, found 
in laws of 1914, pages 20 and 21, and I think the proper 
construction of the Act would be to hold that it had at 
least for the year 1914 increased the appropriation, for 
the fiscal year ending December 31, 1914, for tick eradica- 
tion from $15,000.00 to $25,000.00. It is expressly stated 
in Section 2 that the appropriation became immediately 
available. I think, however, that it could be paid legally 
any time between the date of the approval of the Act and 
June 30, 1915. I think this would be true without refer- 
ence to whether the insertion of the word *^ annually'' 
would have the effect of making the appropriation con- 
tinue beyond one year or not. 

I would hesitate to express an opinion as to whether 
this appropriation would continue from year to year by 
reason of the word ^^ annually" since this is a matter 
which would probably be put up to my successor in office 
and I would feel some delicacy in passing on the point as 
it is possible that when it reaches him he might take 
a different view of the matter. If you insist, however, on 
my passing on this point I will give you my views on it. 
Furthermore, if this opinion is not definite or specific 
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enough I can make it more so and should be pleased to 
do so. 

Very truly yours, 

■ 

Wabben Gbice, 

Attorney-General. 



Wbile proper for the ordinAry to deduct before transmittiiig it^ the com- 
missions due an agent on coUections made by him of the license tax 
due by dealers in so called near beer, yet it is permissible if 
this is not done for the Oovemor to pay this agent his commissions 
out of the contingent fund, 

March 4, 1915. 

Maj. A. H. Ulm, Executive Secretary, 
State Capitol, Atlanta. 

Deab Sib : I acknowledge receipt of the request of the 
Governor, submitted through you, for an opinion as to 
whether he would be justified in paying out of the con- 
tingent fund Mr. Willie C. Browne his commission on col- 
lections made by hiiii of the license tax due by the dealers 
in so-called near beer in Chatham County. It would be 
entirely proper for the Ordinary to deduct these commis- 
sions, on the order of the Governor, from the funds be- 
fore transmitting it, thus letting the funds pay cost of 
collection instead of paying it out of the contingent fund. 
This was ruled by Hon. John C. Hart, former Attorney- 
General, on January 19, 1909. While admitting that this 
would be proper your communication states that the Or- 
dinary declines to deduct these commissions from the 
funds except on certain conditions which cannot be com- 
plied with. If he sends the entire amount collected to the 
State Treasurer of course the Treasurer could not pay Mr. 

82 



Browne himself out of the fund. The ordinary is not wil- 
ling to send to the Treasurer anything less than the total 
amount collected except, as above stated, on certain con- 
ditions with which it is impracticable to comply. 

In the mean time no remittance has been made of the 
money collected in Chatham County for near beer license 
fees, the Ordinary holding it impending an adjustment of 
the question of commission. 

I understand that prior to the appointment of an agent 
to collect these fees that practically none were paid and 
that as a result of the employment of this agent a con- 
siderable sum will be added to the State's revenue. Mr. 
Browne was employed by the Governor under authority 
of Code Section 159 which gives the Governor in general 
terms power to employ him for this purpose. I think 
that clearly under Section 318 of the Code the Governor 
is authorized to pay this agent out of the contingent fund. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



A concern that maintain 8 in one county of this State a supply depot, 
warehouse and distributing office for the purpose of distributing 
so-caUed near beer in qnantities of more than five gallons is liable 
for the tax prescribed in Sections 983 and 1764 of the Code, not- 
withstanding the same concern being located in another county 
has paid in such other county the license or tax of one thousand 
dollars which is prescribed .for manufacturers of near beer under 
918 of the CkHle. 

March 5, 1915. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir : I acknowledge receipt of your communica- 
tion of even date, in which you enclose a letter from Hon. 

83 



George C. Palmer, Solicitor-General of the Chattahoochee 
Circuit, wherein he rarses the question whether the Acme 
Brewing Company, who maintains in Muscogee County a 
supply depot, warehouse and distributing office for the 
purpose of distributing and selling so-called near beer 
in quantities of more than five gallons, is liable for the 
tax as prescribed in Sections 983 and 1764 of the Code of 
1910; or whether the Acme Brewing Company, being lo- 
cated in Bibb County, Georgia, the corporation having 
paid in Bibb County the license or tax of $1,000.00, which 
is prescribed for manufacturers of near beer by par. 982 
of the Code is exempt from the other payment of tax in 
Muscogee ; and you have requested me to advise you as to 
this. 

The matter is one of considerable doubt. I do not re- 
gard the decision of the Supreme Court in the case of 
Whittlesby et al. vs. Acme Brewing Co., 127 Ga. 208 
as having settled the question propounded in your let- 
ter. The court was there dealing with Par. 28 of the Gen- 
eral Tax Act of 1905 (Acts 1905, p. 30), which reads as fol- 
lows: 

'^Upon every brewing company engaged in the business of 
brewing or manufacturing beer three hundred dollars for each 
plant or brewery :in this State, and upon all other persons, firms 
or corporations who are engaged in the sale of beer, whether on 
consignment or otherwise, who have not paid the tax Rg liquor 
dealers imposed by Paragraph Seventeen of this section, for each 
place of business, including all other . persons, corporations or 
agencies maintaining storage depots in this State for the sale of 
beer in kegs' or barrels in each county where they do business, 
three hundred dollars. ' ' 

The court there held that the brewing company, hav- 
ing paid the license tax imposed upon it in the county 
where its principal office was located was not liable to 
pay an additional tax in another county of the State be- 
cause it stored beer in such latter county and filled or- 
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ders taken by agencies therein. The Code sections T am 
now^ called on to construe were taken from an entirely 
different Act. The Whittlesby case deals with breweries 
manufacturing beer. The (^ode sections referred to in the 
present correspondence and taken from an Act passed af- 
ter the passage of the Prohibition Law in this State and 
refers to so-called near beer. The court in construing that 
provision of the General Tax Act of 1905 reached the con- 
clusion that the Legislature intended that a brewery en- 
gaged in the manufacture of beer who had paid the li- 
cense required in its home county was not required under 
the same Act to pay tax in another county because it 
stored near beer in the latter county. The provisions of 
the Act dealing with near beer license so far as the same 
are applicable to this: decision are now codified as Code 
Sees. 982, 983, and 984 ; and as Sees. 1763, 1764 and 1765. 
by the General Assembly of 1908 (Acts of 1908, p. 1112) 
Practically the same provisions are contained in that part 
of the General Tax Act, now embodied in Code 982, 983, 
and 984. Paragraph 982, as does Paragraph 1763, pro- 
vides that every person who manufactures a beverage 
intended as: a substitute for beer shall obtain a license 
so to do from the Ordinary of the county where such bus- 
iness is carried on, that is to say every brewery manufac- 
turing near beer shall obtain a license to do so from the 
Ordinary of the county wherein the brewery is located. 

The following Section declares in effect that every 
person, firm or corporation who shall maintain a supply 
depot, warehouse or distributing office where near beer is 
kept and shall sell or distribute the same in wholesaJe 
quantities shall obtain a license to do so from the or- 
dinary of the county wherein such depot is located. The 
last named section, unlike the law dealt with in the Whit- 
tlesby case, does not say *^upon all other persons, firms 
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or corporations, etc. '' and herein lies the distinction. The 
law seems to say that upon every brewery in this State 
that manufactures near beer is laid a tax payable to the 
Ordinary in the county in which the brewery is located 
and also that upon every corporation, etc., which shall 
maintain a supply depot, etc., for sale or distribution of 
near beer in wholesale quantities shall pay a license to 
the Ordinary of the county where the. depot is kept ; and 
also upon every corporation, etc., who shall sell near beer 
by retail shall obtain from the Ordinary of the county 
wherein the retail business is carried on. (Code 1763.) 

There certainly is no express statement in these. sec- 
tions that upon payment of a license tax to the Ordinary 
of the county where the near beer brewery is located, the 
corporation can also maintain in another county a supply 
depot for the sale or distribution in wholesale quantities 
and it seems to me to give the law such a construction 
would be to read into the statute an exemption which the 
law-making power did not see fit to provide for. 

If this construction of the law should be incorrect then 
the Acme Brewing Company, for instance, could by pay- 
ing $1,000.00 license in Bibb Caunty maintain a supply 
depot in various other cities in Georgia for wholesale dis- 
tribution and bar a greater number of cities of the State 
from conducting retail businesses ; whereas it might have 
a competitor whose brewery was in Jacksonville, Pla., or 
Chattanooga, Tenn., who, in order to do the same class of 
business in as many cities of Georgia would have to pay 
several thousand dollars as against the Acme Brewing 
Cqmpany 's one thousand dollars to the State, because the 
latter 's brewery happened to be located in Georgia. 

The Supreme Court of our State has not construed these 
provisions of our Code and until this is done I cannot 
say with certainty as to what is a proper construction, 
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but I am of the opinion that the officers of the State 
should insist that under the facts presented in the letter 
which you enclose that the Acme Brewing Company, on 
account of its* maintaining a supply depot, warehouse and 
distributing office in Muscogee County for the purpose 
of distributing or selling so-called near beer in quantities 
of more than five gallons is liable for the tax as prescribed 
in Sections 983 and 1764 of the Civil Code of 1910, not- 
withstanding that they may have obtained licenses as 
manufacturers of near beer from the ordinary of Bibb 
County in which the brewery is located. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



The Constitution of the State does not prevent the refunding of the in- 
debtedness of the State, but prohibits the increase of such bonded 
indebtedness. 



March 12, 1915. 



Hon. John M. SlaJton, Governor, 
Atlanta, Ga. 



Dear Sir : Replying to your inquiry as to whether the 
bonds falling due in 1945 of the issue you now are selling 
can be refunded, I beg to say that there is no question as 
to the power of the State to refund these bonds. 

The Constitution prohibits the increase of the bonded 
indebtedness, but does not prevent the refunding of the 
bonded indebtedness at the pleasure of the State. 

Very truly, 

Warren Grice, 

' / / ^ Attorney-General. 
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Special Acts making additional appropriations to a general appropriation, 
in which special Acts the word ''annual" or ''annually" appears, 
do not give authority for the payment of the amount named therein 
except for one year. 

April 16, 1915. 

Hon, John M. Slaton, Governor, 
State Capitol, Atlanta. 

Dear Sir: I have yours of the 15th inst., in which you 
call attention to the fact that **in all of the additional ap- 
priations made to the Department of Agriculture by the 
General Assembly last summer the words * annual' or ^an- 
nually ' occurred, although no special year was named for 
which the appropriations are available." You inquire 
whether or not, in my opinion, * * these Acts carry appro- 
priations for only one year or for more than one year." 

I understand that your reference is not to any monies 
carried in the General Appropriation Bill but to certain 
special Acts making additional appropriations to the De- 
partment of Agriculture, such as Bills Nos. 473, 499, 425, 
510 and possibly others. 

I do not think that the presence of the words * * annual ' ' 
or ^^ annually" in these Special Appropriation Acts would 
give authority for the payment of the amount named 
thereon except for one year. Many cogent reasons might 
be advanced in support of the proposition that a study 
of the financial scheme of the State provided for in the 
Constitution would not permit the construction of these 
Acts which would call forth an appropriation for an in- 
definite number of years, long after the Legislature that 
enacted it had adjourned sine die* but I do not put 
the ruling on any such general view. Code, Sec. 345, 
appears to me to be conclusive on the subject. I think 
you ha,ve there words which can have no other meaning 
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than that, except for the year when the special Act was 
passed, no amount so appropriated shall be paid from the 
Treasury unless the same is embraced in the General Ap- 
propriation Act. 

Answering specifically your inquiry, therefore, I have 
the honor to say that each of the special Acts which we 
both have in mind do carry the appropriation for one 
year and one year only, but beyond that time these Acts, 
although they say a certain amount is appropriated an- 
nually, cannot be any warrant for withdrawing a like 
amount from the Treasury any succeeding year, unless 
the amounts called for in these special Acts are embraced 
in the General Appropriation Act for the year for which 
it is' sought to be drawn from the Treasury the amounts 
designated by these specials Acts. 

This, I take it, is what is meant by the latter portion 
of the Code section above cited, to-wit. : 

''And such amounts &o appropriated lay previous laws shall not 
be paid from the Treasury unless they are embraced in the Gen- 
eral Appropriation Act." 

Very truly yours, 

Warren Grice, 

Attorney-General. 



The Act as codified in Sections 1278 and 1279 of the Code of 1910, with 
reference to the State's bond issue, should be followed literaUy; the 
Gtovemor is not authorized to issue registered bonds in the first in- 
stance, but coupon bonds must be issued whicih may immediately on 
application of the purchaser be exchanged for registered bonds. 

May 4, 1915. 

Hon. John M. Slaton, Governor, 
State Capitol, Atlanta, 

Dear Sm: The purchaser of the bonds of the State, 
under the issue provided for in the Act approved August 
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17, 1914, has notified you that he desires bonds of the 
par value of one million dollars registered and you in- 
quire of me whether it would be legal to issue to him in 
the first instance registered bonds or whether the law 
obliges you to issue and deliver the entire series to him 
as coupon bonds, and immediately thereafter to have one 
million dollars thereof exchanged for registered bonds. 
The bonds which were sold recently were coupon 
bonds (Section 1 of the Act). 

**Any holder of the bonds of the State . . . may have the same 
registered. ' ' , . . 
Code 1278. 

Referring to the bond issue provided for by the Act of 
1914, the statute declares : 

"The Governor is hereby authorized to issue upon such terms 
and under such regulations as he may from time to time prescribe, 
not inconsistent with existing laws, (registered bonds in lieu of 
and in exchange for any bonds authorized to be issued by the 
provisions of the Act. ' * 

From the above it might be noticed, first, that the regis- 
tration must be on the application of the holder; and^the 
reference to registered bonds in the Act of 1914 is that 
the Governor may issue them under such regulations as 
he may prescribe not inconsistent with existing laws, and 
in lieu of and in exchange for any bonds authorized to be 
issued in pursuance of the provisions of the Act. 

Reading together the foregoing provisions it seems 
clear to me that, literally, what was contemplated was 
that under the Act of 1914 coupon bonds should be orig- 
inally issued; secondly, that registered bonds should be 
issued only when the holder of coupon bonds presented 
his coupon bonds with an application to have registered 
bonds issued to him in exchange therefor. Assuredly 
the law does not expressly state that registered bonds 
shall be issued in the first instance when requested by the 
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purchaser. On the other hand, the language is plain 
that coupon bonds shall be issued. This appears from 
reading Section 1 of the Act. The same Act authorizes 
you, conditioned, to issue registered bonds in lieu of and 
in exchange for any bonds authorized by the Act ; the reg- 
istered bonds referred to above should be issued under 
such regulations as the Governor may prescribe not in- 
consistent with '* existing laws." When we turn to ''ex- 
isting laws" we find in Code 1278 that registered bonds 
can be issued only to holders of coupon bonds. The literal 
conclusion of our Statute Law, therefore, is that coupon 
bonds will have to be issued to Mr. Candler, and then he, 
the holder of them, may exchange them for registered 
bonds. 

It may be that the Legislature, had it contemplated 
such a situation, would have used words sufficiently 
broad to have authorized you to have issued in the first 
instance registered bonds ; but I am by no means certain 
of this. By issuing to him the coupon bonds as provided 
for by the Act and then for him to exchange these bonds 
for registered bonds the State would have a double check 
upon the issue and it is made the duty of the State Treas- 
urer in the first instance to keep a book in which he shall 
incorporate the dates and maturity of all bonds and cou- 
pons, the authority under which they were issued, by 
whom negotiated and to whom sold, etc., etc. (Code 229), 
and it is made his duty in addition when registered bonds 
are issued to make record somewhat similar in detail in 
a special book which shall be filed away and by him safe- 
ly kept. 

In as important a matter as this is I think the safer 
course would be to follow the literal terms of the statute, 
especially since no harm would result therefrom; and I, 
therefore, have the honor to advise you that coupon bonds 
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should be first issued and afterwards — even if it be a 
moment afterwards — to exchange any part of these for 
registered bonds on the application of the holder. We 
thus comply with the literal terms of the law and, as I 
think, with its spirit, too, since a consideration of the mat- 
ter leads me .to the conclusion that, were the initial issue 
to be registered bonds confusion would arise in carrying 
out the directions specified in Code 1278 and 1279. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



Trustees of State institutions are not authorized or permitted out of tiie 
maintenance fund appropriated by the State to pay interest on 
debts incurred by them for the running expenses of such institu 
tions. 



May 25, 1915. 

Hon, John M. Slaton, Governor, 
State Capitol, Atlanta, 

Dear Governor: I have given much thought to the 
question referred by you to me which was raised in a 
letter of Hon. E. W. Buttler, trustee, etc., of the Agricul- 
tural and Mechanical High School of the Eighth District, 
to you, to- wit. : can the trustees from the State's appro- 
priation pay interest on past due accounts incurred for 
the schools established under the Act of 1906, known as 
the ''Schools of Agriculture and Mechanic Art for the re- 
spective Congressional Districts of the State," now found 
in Civil Code Sections 1552, et seq. 



92 



J 



The law provides that these schools shall be branches 
of the State College of Agriculture, a department of the 
University of Georgia. The trustees of these schools are 
clothed mainly with the control and management of the 
schools and to make rules and regulations for the same, 
subject to the law creating said schools. The last Gen- 
eral Appropriation Act appropriates ''for the support 
and maintenance of these schools the sum of $10,000.00 
each. ' ' 

**It has frequently been said that interest is of purely stat- 
utory origin and not the creature of the Common Law; and in- 
terest has been refused except in such cases as come within the 
terms of the statute. ' * 

22 Cyc. 1475. 

In support of this the author cites cases from the 
courts of last resort of California, Colorado, Illinois, 
Michigan, Minnesota, Mississippi, Montana, New Hamp- 
shire, New York, Texas and of the Supreme Court of 
the United States. As to this, however, the courts are not 
in accord. See: 

Union Savings Bank & Trust Co. vs. Dollenheim, 107 
Ga. 606. It is settled beyond question, however, that a 
State is not liable for interest in the absence of a statu- 
tory provision for its payment. 

state vs. Thompson, 10 Ark. 61. 

Molineaux vs. State, 109 Cal. 378. 

Sawyer vs. Colgan, 102 Cal. 283. 

Hawkins vs. Mitchell, 34 Fla. 405. 

Western, etc., E. Co. vs. State, 14 L. K. A. 438. 

Carr vs. State, 127 Ind. 204. 

Flint, etc., R. Co. vs. State Auditor^, 102 Mich. 500. 

Green vs. State, 53 Miss. 148. 

Whitney vs. State, 52 Miss. 732. 

State vs. Mayes, 28 Miss. 706 

Atty.-Gen. vs. Cape Fear Nav. Co., 37 N. C. 444. 

Bledsoe vs. State, 64 N. C. 392. 

State vs. Crutchfield, 3 Head 123. 

Auditorial Bd. vs. Aries, 15 Tex. 72. 
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U. S. vs. North Carolina, 136 U. S. 211. 

Com. vs. Lyon, 72 S. W. 323. 

Swann vs. Turner, 23 Miss. 565. 

Milne vs. Republican, 3 Yeates (Pa.) 102. 

Bepublica vs. Mitchell, 2 Dall. (Pa.) 101. 

United States vs. Bank of United States, 46 U. S. 383. 

United States vs. McKee, 91 U. S. 450. 

Gordon vs. United States, 74 U. S. 188. 

This was the conclusion reached by the Betterments 
Commission reported under the name of Western & At- 
lantic Railroad vs. The State of Georgia : 

W. & A. R. B. Co. vs. state of Georgia, 14 L. R. A. 438 ; 

the Commission being composed of men eminent for their 
learning and integrity. 

There is no section of our Code on the subject of in- 
terest which expressly includes the State in its provis- 
ions. In other words, we have no statute expressly de- 
claring that the State shall pay interest on her current 
debts. 

''The State' is not bound by the passage of any law unless 
named therein, or unless the words of the Act should be so 
plain, clear and unmistakable as to leave no doubt as to the in- 
tention of the Legislature.'' 

Civil Code, Paragraph 3. 

This is but the codification of a principle recognized 
by numbers of decisions of our Supreme Court and which 
find lodgment in the jurisprudence of practically every 
other jurisdiction. See: 

DeKalb County vs. Atlanta, 132 Ga. 727, 739. 

The answer to the inquiry as to whether the trustees 
of these schools are authorized from the funds appro- 
priated by the State to pay interest on past due ac- 
counts incurred by them for the schools is itself to be 
determined by the answer to another question, to-wit. : 
are these trustees to be rated as '^the State" in so far 
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as the above principles of law are concerned. I think that 
the case of Buttler et al. vs. Merritt; 

Buttler et al. vs. Merritt, 113 Ga. 238, 

deci(|es the precise question here presented. The people 
of Mitchell County adopted the local option law and in 
the same year the municipality of Camilla in Mitchell 
County, by its municipal authority, adopted the Mitchell 
County Dispensary Act. Subsequently Merritt filed an 
equitable petition against the dispensary supervisors who 
were preparing to establish and run a dispensary for the 
sale of intoxicating liquors. He contended that the adop- 
tion by the people of the county of the General Local Op- 
tion Law subsequent to the passage of the Local Dispen- 
sary Act of 1898 had had the effect of repealing the Lo- 
cal Dispensary Act. The supervisors answered denying 
that the adoption of the Local Option Law by the county 
had repealed or modified the Dispensary Act and insist- 
ing that the defendants were the agents of the State to 
carry out the law. They further contended that the 
State was not named or meant to be included in the Gen- 
eral Local Option Law and that this law, therefore, did 
not prohibit the State from establishing a dispensary 
and dispensing liquors therein. I have stated the facts 
of the case sufficient to show that the defendants relied 
on the proposition that the section of the Code above 
stated as to the State not being bound by the passage of 
the law, etc., applied to them because they were the agents 
of the State. The Supreme Court refused to enjoin the 
operation of the dispensary and in concluding the second 
subdivision of the opinion Chief Justice Simmons says: 

* * Having shown that the General Local Option Law did not name 
the State or by implication include it, and having shown by ref- 
erence to the opinion of Mr. Justice Lewis that this dispensary 
is a State institution, and managed by an officer of the Govern- 
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ment, we are forced to the conclusion that the judge erred in 
granting the injunction. ' ' 

Again in Brunswick vs. King et al., 

Brunswick vs. King et al., 11 Ga. 522. 

our Supreme Court applies this principle to the mayor 
and Municipal Council in the following language: 

** Orders passed under the authority of the amended charter 
which do not expressly name the mayor and council as subject 
thereto are not operative upon them while acting as a municipal 
body in the exercise of corporate functions in improving and re- 
pairing the streets.*' 

And the same principle was applied by Mr. Justice 
Blanford in the case of 

Lingo vs. Harris, 73 Ga. 28. 

holding that municipal corporations, being subdivisions 
of the State and exercising a part of its sovereignty that 
the rule applied to them. See : 

City of Atlanta vs. Smith, 99 Ga. 462. 

The foregoing authority will denote the trend of judicial 
opinion on the subject and I, therefore, reach the conclu- 
sion that there is no law which would require or permit 
the trustees of these schools to pay interest on past due 
bills which they incurred, since the schools are State 
institutions and since the trustees are officers of the 
State. Taking this view of the matter precludes any dis- 
cussion of the powers of the trustees to incur debts or 
the danger of a precedent that the trustees of our State 
institutions could in anticipation of appropriations in- 
cur debts with the assurance that the State would pay 
interest thereon. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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An insane pauper at OlarksvlUe, in Habersham County, is regularly com' 
nutted by a jury to the State Sanitarium. The authorities there 
refuse to admit him because the ordinary does not verify as re- 
quired by law that he is a resident of the county. Nothing can be 
ascertained about his kindred, if he has any, or even his name, 
and nothing is known of his whereabouts heretofore. Under these 
circumstances the ordinary would be justified in certifying that he 
is a citizen of the county within the meaning of Section 1600 of 
the Code, and when he does so, the Superintendent of the State 
Sanitarium should receive ihim. 

May 29, 1915. 

Hon, John M. Slaton, Governor, 
State Capitol, Atlanta. 

Deab Sir: You have referred to me a communication 
from Hon. J. A. Robertson, Ordinary of Habersham 
County, with a letter to him from Dr. L. M. Jones, Super- 
intendent of the State Sanitarium, relating to an insane 
person now confined in prison in Habersham County with 
a request that I advise you what may be done with the 
lunatic. 

I gather the facts to be as follows : there has been in 
Habersham County Jail some time a man who is a luna- 
tic and who, by a jury regularly impanelled, has been 
committed to the Georgia State Sanitarium and the or- 
dinary has written the Superintendent about him. The 
Superintendent informs the Ordinary that the authorities 
of the Sanitarium cannot accept the lunatic because the 
ordinary does not certify that the person is a citizen of 
the State. The Ordinary is unable to find any one who 
knows the party and has no information as to his previous 
whereabouts. His appearance indicates that he is a pau- 
per and he is still confined in the common jail of Haber- 
sham County. 

Section 1600 of the Code of 1910 provides as follows : 

** Every one sent to the State Sanitarium from any county in 
Georgia must be shown in the exemplification of the proceedings 
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to be at the time a citizen of the State in terms of the law re- 
lating to citizenship. ' ^ 

A too literal construction of the terms of this sec- 
tion would occasionally work a great hardship. The 
facts of the present case seem to present such an instant. 
Here is a man who is found in Habersham County. He 
has been adjudicated a fit subject for a lunatic asylum. 
He is an object of charity. It is quite probable that if he 
were given treatment his sanity would be restored to him. 
At any rate he has committed no. crime but has for some 
time been locked in jail. There is no place in Habersham 
County where he can be properly treated. The author- 
ities of that county acted wisely in having an inquiry 
made into his sanity. He appears to be a stranger and no 
body seems to know anything about his previous life. 
Does the law compel this community to turn this man 
loose! Is he to be kept in jail indefinitely? Is there 
any more reason why the people of Habersham County 
should have him as a burden than any other community? 
Is there no way to have this man treated at the State 's 
great charity near Milledgeville? Do the words of our 
statute force such a construction? Is there no law to fit 
this case? Are we forced to give to the word '* citizen" 
in the foregoing section such a narrow construction as 
not to include in its terms a man in this situation just 
because he is not known to have been previous to his wan- 
dering into Clarksville a man with a fixed residence in 
this State? 

I do not think the facts stated present an instance 
where we would be justified in shutting the doors of the 
Sanitarium of this State to this man on the presumption 
that he is not a citizen. Why not presume that he is a 
citizen until the contrary appears? 
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**A11 citizeiur of the United States resident in this State are 
hereby declared citizens of this State.'' 

Code of 1910, Sec. 2161. 
See also: 

Code of 1910, Sec. 6673. 

**A11 persons born or naturalized in the United States and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. ' ' 

Constitution of the United States, Code of 1910, Sec. 6700. 

**Sueh citizens of the other States of this Union as are recog- 
nized as citizens of the United States by the Constitution thereof, 
shall be entitled, while residents of the State, to all the rights of 
the citizens thereof, except the elective franchise and the right 
to hold office and to perform such civil functions as are con- 
fined to citizens of this State." 

Code of 1910, Sec. 2170. 

**In common parlance all people are citizens.'' 
Steketae vs. Kimm, 48 Mich. 322. 

**A party may not be a citizen for political purposes, and yet 
be a citizen for commercial or business purposes. ' ' 

Field vs. Adreon, 7 Md. 209. 

** Infants, insane persons and felony convicts whose offense in- 
volves moral turpitude, even when actually serving a term ol 
penal servitude, are also citizens within the broad sense of the 
term. ' ' 

Ray vs. Harrison, 116 Ga. 93, 97. 

These authorities indicate that the word ** citizen" is 
frequently used to mean '* resident" and it will not be 
disputed, I assume, that it means that in the Section with 
which we are now dealing-. It does not appear that this 
man had a family. It does not even appear that he was 
21 years old. If a minor nobody knows who his parents 
are, if he had any. All that we know is, here is a pauper 
in the county of Habersham who has been regularly 
committed to the Sanitarium of the State of Georgia. The 
place of residence is a question of intention. Insane per- 
sons, like infants, have no intention in law. Their 
guardian's residence, then, controls. Historically, ordin- 
aries are guardians of the insane. The Ordinary's res- 
idence is Habersham County and hence this establishes 
the residence of this unfortunate. 
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In view of these facts, as I understand them, I think 
the Ordinary would be justified in certifying that he is 
a citizen of the county within the meaning of Section 
1600 of the Code, now under discussion, and that when he 
does so the Superintendent of the State Sanitarium 
should receive him. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO THE SECRETARY OF STATE 



Foreign corporations owning property or doing business in this State are 
subject to the same regulations under Code of 1910,. Sec. 2230, as 
domestic corporations. 

May 1, 1914. 

Hon. Philip Cook, Secretary of State, 
State Capitol. 

Dear Sir : I am in receipt of your letter of April 24th 
asking my opinion on the following question: 

*/ If a foreign corporation, owning property in this State, should 
issue bonds and secure the same by mortgage, or otherwise, on 
the property lying in this State, should not such corporation file 
with the Secretary of State a certified statement of such bonds 
in compliance with section 2230 of the Code of 1910 f 

The section of the Code mentioned, provides that all 
public and private corporations *4n this State'' who shall 
issue or indorse any bonds for circulation, shall furnish 
certain information to the Secretary of State, under a 
penalty for a failure to do so. The answer to your ques- 
tion, therefore, must depend upon the construction to l>e 
given to the words '4n this State," as descriptive of the 
corporations required to make such report. 

Civil Code, sec. 2204, denies to foreign corporations 
any powers or privileges which are denied to domestic 
corporations. Accordingly, the section in question should 
operate as a restriction on foreign as well as domestic 
corporations. Civil Code, Sec. 2209, requires certain cor- 
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porations to make annual returns to the Secretary of 
State, and to this extent takes jurisdiction of certain for- 
eign corporations. This class of corporations is referred 
to as those ''doing business in this State/' By construing 
these sections together, I am of opinion that the cor- 
porations which the Legislature intended to regulate by 
Sec. 2230 were those ''doing business in this State.'' I 
would answer your question, therefore, in the affirmative, 
provided such corporation is one of that class required to 
make returns to you under Section 2209. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



The duty of the Secretary of State ends when he orders a corporation to 
refrain from iUegally selling stock, though it is proper for him to 
report this fact to the prosecuting officer. 



June 25, 1914. 



Hon. Philip Cook, Secretary of State, 
Capitol, 



Dear Sir: I have your letter of June 16th outlining 
your procedure in connection with the Stocks Coal & Ice 
Company, of Atlanta, and I note your request for my 
opinion as to the further action you should take in the 
matter. 

It appears to me that you have followed the law in this 
case and that you have done everything the Act requires 
you to do. And yet, if when you have ordered a company 
to refrain from selling stock, and they refuse to comply, 
you leave the matter there, I can well see how one of the 
main purposes of the Act wull be thwarted. In other 
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words, here is a company who has violated the law, and 
yet they can continue to offer their stock for sale, notwith- 
standing the fact that sucli offering is in violation of tlie 
law. To do so is a misdemeanor. 

While not strictly your duty to report their refusal 
to comply with the law to the prosecuting. officer, were 
you not to do so,, it would probably not get to his at- 
tention, and therefore I suggest that you report this mat- 
ter to the Solicitor-General of the Atlanta Circuit for his 
appropriate action thereon. 

Very truly yours, 
Warren Grice, 

Attorney-General. 



It is the duty of the Governor to send out election blanks under Sections 
86 and 87 of the Code of 1910. 

September 24, 1914. 

Hon. Philip Cook, Secretary of State, 
State Capitol, Atlanta. 

Dear Sir: I have yours of the 23rd inst., inquiring as 
to whose duty it is to send out election blanks, and calling 
attention to the fact that Sections 86 and 87 of the Code 
provide that the Governor shall do this, while Sub-Section 
6 of Section 210 provides that the Secretary of State shall 
perform this service. You further call attention to the 
fact that the section of the Code placing this duty of the 
Secretary of State was taken from a statute enacted in 
1873, and expressed the view that the statute last referred 
to is rendered nugatory by the Act of 1910, which declares 
that the Governor shall do this, the Act of 1910 being cod- 
ified as Section 87 of the Code. 
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You are correct, both in your recitals and in the con- 
clusion reached. We have two distinct sections of the 
Code which are utterly irreconcilable, one placing the duty 
on the Governor to send out these returns and the other 
on you. Both were taken from the Acts of the Legis- 
lature, the one providing that the Governor should send 
out these blanks being passed subsequent to the passage 
of the Act declaring that you should do this. 

The law is well settled both by decisions of our own Su- 
preme Court and numerous other courts that when there 
are two conflicting sections of the Code, both derived 
from legislative Acts, and the Code has been adopted by 
an Act of the Legislature, as our Code was, that section 
prevails which is derived from the later Act, such being 
considered the last expression of the law-making power 
on that subject. 

I have to advise you, therefore, that in my opinion, it 
is not your duty, but that of the Governor, to send out 
these election blanks. 

Very truly yours, 
Warren Gricb, 

Attorney-General. 



The Secretary of State is authorized to grant an amendment to the charter 
of a life insurance company having other powers and privileges to 
the end that it nuiy continue as a casualty company only. 

February 20, 1915. 

Hon. Philip Cook, Secretary of State, 
State Capitol, Atlanta. 

My Dear Mr. Secretary : This acknowledges receipt of 
yours of the 17th, stating that the Georgia Casualty Co., 
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of Macon, Georgia, incorporated by you as a life insurance 
company with other privileges besides life insurance, de- 
sires you to amend its charter by authorizing it to relin- 
quish and surrender all the powers and privileges granted 
to it as a life insurance company to the end that it may 
continue as a casualty company without the special fea- 
tures permitted as a life insurance company. You refer 
me to Section 2197 of the Code of 1910 and to the case of 
White vs. Davis, 134 Ga., 274, 281. The point you raise is : 
does not Code 2197 refer exclusively to charters granted 
by special Acts of the Legislature; and is there any law 
which permits you to grant the amendment asked for, the 
Georgia Casualty Company having been incorporated by 
the Secretary of State under the general law. 

I have reached the conclusion that you are authorized 
under the Constitution and laws of the State to grant this 
amendment to the company. In my opinion the Act of 
1902, p. 49, intended to give this right to ^ ' any insurance 
company which, by its charter, is permitted to do other 
than a fire insurance business." It does, it is true, amend 
that Section of 1840 of Volume 2 of the Civil Code of 1895 
which expressly deals with corporations chartered by the 
General Assembly by special Act, but the language of the 
statute as amended seems to give an expression of an in- 
tention of the law-making body to grant the right to any 
corporation and not to limit it to those chartered by spec- 
ial Act of the Legislature. I do not believe that there 
is anything in the case of White vs. Davis indicating that 
the Supreme Court of the State would hold otherwise. 

I am strengthened in this view because it is evident 
from the Constitutional provision now embodied in Sec. 
6446 of the Code of 1911 that the policy of the law is to 
take from the Legislature and to confer upon the Secre- 
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tary of State the incorporation of insurance companies 
and the power to grant amendments to their charters. 

Very truly yours, 
Warren Grice, 

Attorney-General. 



The Secretary of State is not authorized to duplicate automobile number 
plates which have been lost or stolen, althougih the owner offers to 
bear the expense. 

April 14, 1915. 

Hon. Philip Cook, Secretary of State, 
State Capitol, Atlanta, 

Dear Sir: Upon consideration of your letter of the 
7th inst., and the enclosures you sent with it, I reach 
the conclusion that your interpretation of the Automobile 
Law, as expressed by your letter, is correct and that it 
does not give you the authority to have duplicates made 
of the autojnobile numbers when the same are lost, even 
though the original holder offers to pay for the actual 
cost of another number plate (being less than $5.00) ; but 
your only duty in the premises is to issue automobile 
numbers when the applications are properly filed in your 
office accompanied with a fee of $5.00. 

It may be that it works a hardship on an owner when, 
without fault of his own, his number plate is lost or stolen, 
but if so, in my opinion this results from a gap in the law 
and the matter is one that might be addressed to the law- 
making power of the* State, but it is a situation which you 
are unable to relieve. 

I am, as requested, returning the papers which accom- 
panied your letter to me. 

Yours very truly, 

Warren Grice, 
k ' / Attorney-General. 
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Funds arising from the sale of automobile license tags should be used only 
for the purpose of building and improving the several highways of 
the State. 



May 4, 1915. 

Hon. Philip Cook, Secretary of State, 
State Capitol, Atlanta, 

Deab Sir : This is to acknowledge receipt of your in- 
quiry of the 3d inst., in which you state-that there is some 
confusion in the minds of the various county authorities 
as to the disposition of the money received from the fees 
for the registration of motor vehicles. In some counties 
the treasurers, to whom the money is sent, place it in the 
general fund and not into the fund to be used exclusively 
for road purposes. You conclude your letter as follows : 

**My contention is that it was the intention of the Legislature 
that the money derived from the sale of automobile licenses, and 
prorated to the counties upon a basis of road mileage, could be 
used for no other purpose except improvement of the public 
roads. Will you please advise me if I am right?" 

The original Act approved August 13, 1910, provided 
that the fees for registration should be paid into the 
State Treasury (Acts of 1910, pp. 90, 95). 

By an Act approved August 19, 1913, this was amended 
so as to read that the funds arising under this Act shall 
be known as a State road fund and the same shall be ap- 
portioned among the several counties of the State by the 
State Treasurer in proportion to the number of miles of 
rural roads in the several counties, the same to be deter- 
mined upon the United States government reports (Acts 
of 1913, p. 75, 77). Our next Act on the subject was that 
approved August 14, 1914. Its title is as follows : 

**An Act to provide for the distribution of the automobile tax 
funds among the counties of Georgia for the year 1914, collected 
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under the Act approved August 19, 1913, and printed on pages 
75 and 78, inclusive; to provide for the distribution of said tax 
after the year 1914, and for other purposes.'* 

The effect of the Act is only to do what its caption in- 
dicates, to-wit : to provide for a distribution of those funds 
which had already arisen and which had not been distrib- 
uted on account of the impracticability to do so under the 
wording of the Act, and to provide for the distribution 
of the fees collected thereunder (Acts of 1914, p. 152). 
The Act last referred to is silent as to what the counties 
shall do with the fund. It simply directs what propor- 
tion of the money shall be transmitted to the proper au- 
thorities of each county, that portion of the Act of 1913, 
stating that the funds shall be known as the State road 
fund, remains unimpaired. If, therefore, the money aris- 
ing from the registration fees on motor vehicles is to be 
known as the State road fund it seems to be that the con- 
clusion is irresistible that it is to be expended on the pub- 
lic roads of the State through the medium of the various 
county authorities. 

Answering^ specifically your question, therefore, I 
think your contention the correct one and that the law- 
makers did not intend that these fees should go into the 
general funds of the county but that they should be ap- 
plied exclusively to the building and improvement of the 
public highways of the several counties. 

Yours very truly, 

Warren Grice, 
/ Attorney-General. 
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The duty of the Secretary of State, when he passes in a protest to the 
return of the Surveyor appointed by the Ooyemor to work out the 
plat the true boundary line between two counties, is to determine 
the true boundary line from the law and the evidence. He is not 
compelled either to simply confirm the line as traced by the 
surveyor, or to reject it; but on the hearing may himself fix a 
different line. When he does this, after giving the notice required 
by Code Sec. 482, his action is final, and there is no provision of 
law empowering the Secretary to issue a rule ni si at the instance 
of one of the counties, directing the authorities of the other 
county to show cause why his decision in the matter should not be 
set aside, and the matter of the protest be reopened. 

« 

May 22, 1915. 

Hon. Philip Cook, Secretary of States 
State Capitol, Atlanta. 

Dear Sir : Your letter of May 20tB enclosing copy of 
your decision in redispersed boundary line between De- 
Kalb and Rockdale Counties is received. From these it 
appears that the proceedings were held under Sec. 472, 
et seq., of the Code and that subsequently a protest was 
filed in your office in compliance with Chapter 5, Title 6 
of the Code; that due and legal notice was given each 
of the counties of the time and place of the hearing and 
that you heard argument and evidence and made your de- 
cision as you are bound to do under the law. It appears 
that there were no irregularities in the progress of the 
case and the record shows that every legal formality was 
complied with. 

Rockdale County, having been notified of the time 
and place, made no appearance. Your decision was 
rendered March 30, 1915. Recently, to-wit. : Some time 
during the present month, the exact date not being shown 
by the correspondence, Rockdale County, through her 
Board of Commissioners of Roads and Revenues, has 
filed with you a petition in which it asks that an order 
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be directed to the County Commissioners of DeKalb 
County requiring them to show cause before you why your 
decision in the matter should not be set aside and the mat- 
ter of the protest be re-opened with full rights to all con- 
cerned. 

You state that you know of no law that would author- 
ize you to issue this order, because of the provisions of 
Code Section 483 which declares that your determination 
in regard thereto shall be final and conclusive; but you 
submit the matter to me and ask my views and also ask 
me to direct you to the authority which would author- 
ize you to re-open the case if such authority exists. 

The position of Rockdale County and the facts sur- 
I'ounding it may be stated as follows: DeKalb County 
made application to the Governor for the appointment of 
a surveyor to locate and mark out the line between De- 
Kalb and Rockdale Counties (Code Sec. 472). Rockdale 
County was served and the Governor appointed a civil 
engineer to run the line, w^hich line was run and the sur- 
veyor filed his plat in the office of the Secretary of State 
as required by law (Code Sec. 474). In due time DeKalb 
County filed a protest to the line run and marked, as 
above stated, whereupon the Secretary of State, having 
given due and legal notice of the time and place of the 
hearing, proceeded to pass on the matter under author- 
ity given him by Sec. 428 of the Code. Rockdale County 
did not appear. You became convinced that the line 
marked by Mr. Carter was incorrect, but, instead of 
having the line run over again, you then and there heard 
evidence and rendered a decision defining and fixing the 
true boundary line between said counties. The con- 
tention of the Rockdale County officials now is that you 
had no right other than to decide whether the Carter 
survey was correct — that you yourself could not at that 
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hearing determine from the law and the evidence then and 
there the true boundary line between the respective coun- 
ties. On the contrary Rockdale County's position is that 
she should have been further notified of your intention 
in the event you concluded in the protest filed to Carter's 
line of any purpose of yours to go ahead and on that oc- 
casion determine the true boundary line, and Rockdale 
County petitions you to have the proper officer of De- 
Kalb County to show cause before you why you should 
not set aside your finding fixing the true boundary line 
between said counties, etc. 

Section 482 of the Code in relation to this matter pro- 
vides as follows: 

**In case such protest or exceptions are filed in Secretary of 
Btate's office within the thirty days aforesaid, said Secretary of 
State shall give ten days' notice, through the mail, to the ordi- 
naries or chairmen of the Board of County CommissiQuers of the 
respective counties of the time when he will hear the same in 
his office, and, upon hearing said contest said Secretary of State 
shall determine from fhe law and evidence the true boundary line 
in dispute between the respective counties.'' 

Under this section of the Code it was not only your 
right but your duty after the notice had been given as 
provided for therein when the day arrived to ' ^ determine 
from the law and the evidence the true boundary line in 
dispute between the respective counties." Your duties 
here are not limited to simply declaring whether or not 
the line was correct as defined by the surveyor appointed 
by the Governor under prior sections of the same chapter 
of the Code but the law makes it incumbent on you ^'upon 
hearing said contest" to ^'determine from the law and 
evidence the true boundary line in dispute between the 
respective counties." 

As I have tried to intimate above, I think the position 
of Rockdale County rests upon the incorrect assumption 
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that your duties are simply to find whether or not the line 
as run by the surveyor appointed by the Governor was 
the correct line. That this position is not sound is shown, 
I think, by a reference to the latter part of the section 
just quoted in full above. If I am correct in reaching the 
conclusion that it was your duty after you set aside the 
report of the surveyor to then and there determine from 
the law and the evidence the true boundary line then it 
necessarily follows that the prayer of the County Com- 
missioners of Rockdale County cannot be granted. In- 
deed the very next section requires that you shall cause 
the survey and plat as returned by the surveyor, and 
your determination thereto, as the case may be, to be then 
recorded in a book kept for that purpose, whereupon the 
same shall be final and conclusive as to said boundary 
line. The law does not contemplate but one hearing be- 
fore you and no provision is made for a review thereof 
or a second trial. 

Answering specifically your question, therefore, I 
have the honor to advise you that there is no authority 
of law for you to issue the order requested by the officials 
of Rockdale County. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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An officer is authorized to arrest, without a warrant, a person driving an 
automobile without the seal displayed thereon in the manner and 
form .provided for in the Act regulating the running of motor 
vehicles* 

June 3, 1915. 

Hon. Philip Cook, Secretary of State, 
State Capitol, Atlanta, Ga. 

Dear Sir: With reference to the inquiry contained in 
your letter of June 2nd, relative to a violation of the 
penal laws as to automobiles I beg to say that, while, 
ordinarily a person may not arrest without a warrant, 
nor indeed a private person even with a warrant, 
there are certain exceptions. For instance a party not 
an officer may arrest an offender if it should be necessary 
so to do in order to prevent his escape, and an officer may 
arrest without a warrant if an offense be committed in his 
presence. 

Code of 1910 (Penal), Sec. 921. 
Code of 1910 (Penal), Sec. 917. 

If an oflScer authorized to make arrests sees an au- 
tomobile being driven without the owner having dis- 
played thereon the seal in the manner and form provided 
in Section 2 of the Act then such officer could then and 
there make the arrest, for the offense would in that in- 
stance be committed in his presence. To authorize a 
person not an officer to make a similar arrest for a sim- 
ilar violation it must be of a violator who is seeking to 
escape and fleeing from arrest. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO THE COMPTROLLER GENERAL 



Whether the Insurance CommisBioner shall order an insurance company to 
maintain its business and assets in statu quo on an application for 
an examination into its affairs by the board created by the insur- 
ance Act of 1914,. is a matter within his discretion. 

August 24, 1914. 

Hon, William A. Wright, Insurance Commissioner , 
State Capitol^ Atla/nta. 

Dear Sir : I have your request as follows : 

**The last General Assembly passed an Act amending the 
insurance laws of this State, especially providing that the Insur- 
ance Commissioner, the Governor, and the Attorney-General, shall 
sit as a board, with exclusive jurisdiction, to pasi^ upon the ques- 
tion when raised, of the insolvency of insurance companies. 
Among other things in the Act is the following provision : * Dur- 
ing the pendency of such proceedings the Insurance Commissioner 
shall order the company and its officers to maintain the ad&ets 
in statu quo.' 

**It is to the last provision I desire your official ruling and 
instruction. 

*'In pursuance of this law, Earl F. -('handler, alleging himself 
to be the holder of a policy of life insurance issued by the Em- 
pire Life Insurance Company, files his petition before me as 
Insurance Commissioner, charging that the insurance company is 
insolvent, and asks that the matter be inquired into, and pro- 
ceedings be taken as provided by law. 

**Is the provision above quoted, to-wit. : 'During the pendency 
of such proceedings the Insurance Commissioner shall order the 
company and its officers to maintain the assets in statu quo* 
mandatory. In other word^, am I required, on the filing of the 
petition in this office, to 'order' the suspension of all business of 
this company pending the investigation of its affairs by the Board ? 
Or has the Insurance Commissioner discretion as to the issuance 
of the 'order,' dependent upon the allegations in the petition, or 
when the necessity therefor may appear at any stage of the in« 
vestigationf 
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I am convinced that the main object of the General 
Assembly in the passage of this Act was for the protec- 
tion of insurance companies by forbidding improvident 
granting of receiverships. A receivership is seldom or- 
dered without a restraining order accompanying it. In- 
deed, an order appointing a receiver would be fruitless 
unless accompanied by a restraining order. This Act 
certainly forbids the appointment of a receiver for such 
companies until ^ ' the cause of complaint and the matters 
and grounds upon which the receivership is sought have 
been submitted by the complainant to the Insurance Com- 
missioner of this State," and, until further ^^the com- 
plaint of the complainant and the matters charged against 
such insurance company has been passed upon by the 
Insurance Commissioner sitting in connection with the 
Governor and the Attorney-General, etc. And it further 
provides that the officers gust named *^ shall proceed to 
hear the same after both the complainant and the Insur- 
ance company in question have the opportunity to be 
heard, ample and legal time, however, being given for 
the production of such evidence as either party may deem 
necessary. ' ' 

Subsequent provisions of the Act of 1914, above' re 
ferred to, direct that upon the hearing before the Gover- 
nor and the other two officials named they shall render 
a decision and judgment recommending that the Com- 
missioner make application for an order to show cause 
why the Commissioner should not take possession of its 
property and conduct its business. 

The substance of this much of the Act has been set 
out in detail to show that the Legislature intended to pre- 
vent a complainant on his own motion alone, from at- 
tempting to take from the insurance company the right 
to transact its business through its own officers and 
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agents: and to show further the Legislative intent that 
this interference with the management by the officers and 
directors of the company should never be done before a 
hearing was had after due notice and opportunity to be 
heard, and ample time for the production of such evidence 
as either party might deem necessary to produce. 

The clause ''during the pendency of such proceedings 
the Insurance Commissioner shall order the company 
and its officers to maintain the assets in statu qiw/' is 
susceptible of two possible constructions. The word 
''shall" may mean "must" or else it should be con- 
strued as "may." To hold that the Legislative intent is 
a peremptory command to the Insurance Commissioner, 
making it applicable to all instances in which a complaint 
was filed, without regard to whether the complaint set 
forth any valid reasons as to why he seeks the relief 
sought, or whether the allegations are known to the Com- 
missioner to be unfounded in fact, would, it seems to me, 
make it possible to defeat the very spirit and aim of the 
Legislature. 

The Insurance Commissioner is charged by law with 
the duty of 'keeping himself familiar with the affairs of 
the insurance companies. They have to report to him 
from time to time. He examines into their condition. 
The law supposes him to have fairly accurate knowledge 
of their affairs, and yet if we construe the word "shall" 
in this Act as the equivalent of "must" and make it in 
all case^ mandatory on him to order the company to 
maintain its assets in statu quo pending a hearing which 
might take weeks even though the complaint falls far 
short of even alleging an insolvency or threatened in- 
solvency or wrong doing on the part of the officials of 
the company, might frequently work an irreparable 
wrong, and obviously defeat the purpose of the Act. 
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Suppose the complaint filed with the Commissioner 
should allege simply that, although solvent and with as- 
sets abundant, and with no wrong doing on the part of 
the officials, the complainant, nevertheless, stated that 
he held a disputed claim of ten cents against the company 
and therefore desired a receivership; would it be con- 
tended that the Commissioner was compelled, with only 
that kind of complaint before him, to issue a summary 
order to the company to maintain its assets in statu quo? 
It could not buy stamps or stationery, or pay the office 
boy or its agents for selling new policies. In short, it 
could not do business. Has the Commissioner no dis- 
cretion? Must he issue this order upon the filing with 
him of any kind of a complaint against the company! 
Suppose the Commissioner has only the day before com- 
pleted an exhaustive examination into its affairs and 
found its' assets over and above its liabilities a million 
dollars, is he obliged to practically put them out of bus- 
iness by issuing such an order? Did the Act intend the 
clause to be given such a construction? 

I maintain not, but in my opinion the General Assem- 
bly intended to leave it discretionary with the Commis- 
sioner of Insurance. Upon the filing of the complaint — 
during the pendency of such proceedings — the Insurance 
Commissioner may order the company and its officers to 
maintain the assets in statu quo. He may refuse to pass 
any order at all. He may pass a conditional order or a 
qualified order. He should exercise his discretion. 

Thus construed, the sentence 'Hhe Insurance Com- 
missioner shall order the company and its officers to 
maintain the assets in statu quo/' is in complete harmony 
with the remainder of the Act, and is in furtherance of 
what is believed to be its aim and purpose. 

The authorities are abundant to sustain the propo- 
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sition that the word ^^ shall" may sometimes be read as 
permissive or enabling only, when the Legislature plainly 
designed that it should not be taken in the strictest sense. 

Black on Interpretation of Laws, p. 158. 

In another part of this admirable work the author 
says: '^The use of the word 'shall' does not necessarily 
make the provision imperative." As we have already 
seen, these two words as used in a statute may be read 
interchangeable as the one or the other reading will best 
express the Legislative meaning. 

IdeiUf p. 338. 

Lewis Sutherland's Statutory Construction, Second 
Eldition, Volume 2, pages 1155 and 1156 announces the 
same salutary rule of construction : and the compilers of 
*' Words and Phrases Judiciously Defined," in Volume 7, 
cites a number of instances where courts of last resort 
have applied the rule. 

Answering directly your inquiry, I have the honor to 
advise that you are not required on the filing of the pe- 
tition in your office to order the suspension of all bus- 
iness of the company pending the investigation of its 
affairs by the board: but the Act intends that you have 
discretion as to the issuance of the order. 

Very truly yours, 

Warren Grice, 

Attorney-General. 
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The funds arising from the death indemnity of a life insurance policy are 
taxable under the Inheritance Tax Law if it is made payable to the 
estate of the insured; otherwise, if made payable to the wife or 
child of the deceased. 

November 6, 1914. 

Hon. Wm. A. Wright, Comptroller-General, 
State Capitol, Atlanta. 

Dear Sir: You submit me a letter addressed to you 
by the ordinary of Decatur County and request from me 
a ruling on a question contained therein, to- wit: **Is an 
inheritance tax due on an insurance policy, or money ob- 
tained thereon whether the policy be payable to the wife, 
or children, or to the estate of the deceased!" 

Our Inheritance Tax Law is found in the Acts of 1913, 
pp. 91 to 98, and provides that **all property within the 
jurisdiction of this State * * * * which shall pass on the 
death of the decedent by will, or by the laws regarding 
descents and distribution, or by death, grant or convey- 
ance * * * * shall be subject to taxes." 

I am of the opinion that money derived from an in- 
surance policy made payable to estate of a decedent comes 
within the clause of property taxed under the Act; but 
that funds derived from an insurance policy payable to 
the wife or child of the deceased would not. This view is 
supported by the author of Ross on Inheritance Taxation, 
par. 62, and the authorities cited by him in the notes. 

Yours very truly, 
Warren Grice, 

Attorney-General. 
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Nieces and nephews of a decedent are not lineal heirs under Section 7, 
Paragraph 7, of the Inheritance Tax Law, but such come within the 
class covered by Paragraph 2, Section 7, thereof. 

to 

November 7, 1914. 

Hon. Wm. A. Wright, Comptroller-General, 
State Capitol, Atlanta. 

Dear Sir: I have yours of even date requesting my 
opinion as to whether nieces and nephews of a deced- 
ent are lineal heirs under the terms of Par. 1 of Sec. 1 of 
the Act approved August 19, 1913, known as the Inheri- 
tance Tax Act. If they are treated as lineal heirs then as 
to them there is a tax of one (1) per cent on any 
amount in excess of five thousand ($5,000.00) dollars; and 
if nieces and nephews are not included within the words 
*Mineal heirs" that the tax shall be five (5) per cent on 
the entire amount. 

Code of 1910, Section 360, defines lineal heirs to mean 
children, though that section deals with limitations over 
and has special reference to the words in a will or deed 
conveying a remainder. 

Black's Law Dictionary defines the word ^^ lineal" as 
follows : 

**That which comes in a line; especially a direct line, as from 
father to son. Collateral relationship is not called 'lineal,' 
though the expression 'collateral line' is not unusual." 

The same work gives the following definition of lineal 
descendants: 

''Descent in a right line, as where an estate descends firom 
ancestor to heir in one line of succession, as opposed to a col- 
lateral descent." 

Prom Webster's New International Dictionary, p. 
1254, I quote as follows: 
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''Lineal: ConsiBts of, or being in a direct line of ancestry 
or descendants — opposed to collateral; as, a lineal feud. Deil<cend- 
ant in a direct line; in the line of succession throvgh lineage." 

The term ' * lineal heirs ' ' has been uniformly construed 
so as to include only those descendant in a direct line 
from an ancestor and I am unable to find where any 
nieces and nephews have ever been held to come within 
the definition in the several cases dealing with inheritance 
tax statutes similar to ours. 

Levy V. MeOartee, 31 U. S. (6 Pet.) 112. 
Willis Coal & Min. Co. v. Grizzell, 65 N. E. 74, 76. 
McDowell V. Addams, 45 Pa. (9 Wright) 430, 432. 
In re Smith (N. Y.), 5 Dem. Sur. 90, 91. 
In re Miller, 45 Hun. 244, 246. 

You are, in my opinion, unquestionably correct in 
holding the view that nieces and nephews of a decedent 
are not lineal heirs under the terms of (Georgia's Inher- 
itance Tax Act, first referred to above, but that they fall 
within the class covered by Par. 2, Sec. 1 of the Act. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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One Davison was a traveling salesman for a motor truck company, whose 
place of business is in Springfield, Ohio. Davison travels in the 
States of Georgia^ Florida and Alabama, selling motor trucks from 
cuts and photographs^ and occasionally showing a sample, but mak- 
ing no deliveries. The orders are then subject to the approval of 
the company in Ohio. The trucks are shipped direct to the pur- 
chaser from the factory in another State, and collections are made 
by the truck company in this way: They are shipped with bills of 
lading attached to draft, the draft being collected through a 
bank. Mr. Davison says he would solicit an order from any one he 
thinks might be in the market to make a sale, and is soliciting from 
what might be termed the retail trade or users, and not what 
would be called the regular dealers. On this state of facts Davison 
is not subject to the tax imposed under Section 924, Civil Code 
1910, upon agents and salesmen in automobiles. 

January 28, 1915. 

Hon. Wm. A. Wright, Comptroller-General, 
The Capitol, Atlanta. 

Dear Sir : I have your letter in which you ask for an 
opinion as to whether Mr. Guy P. Davison is subject to 
the tax imposed upon agents and salesmen of automobiles 
under that section of the General Tax Act now codified as 
part of Par. 924 of the Civil Code and which provides for 
a tax upon : 

** Every agent of and every dealer in and upon every person 
soliciting orders for the sale of or purchase of automobiles or 
other self-propelling vehicles, the sums set out- below, for each 
agency or place of business, or where a sale or sales are made, ' ' 
etc. 

.The facts upon which the request is based are con- 
tained in an affidavit made by Mr. Davison and a written 
addenda thereto by the tax collector of Fulton County. 
The affidavit states that Davison deposes and says : 

'*That he, a traveling salesman for the Kelly -Springfield Motor 
Truck Company, whose place of business is in Springfield, Ohio, 
and travels in the States of Georgia, Florida and Alabama, selling 
motor trucks from cuts and photographs, and occasionally show- 
ing a sample, but at no time making deliveries of said trucks. 
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The orders' are taken subject to the approval of the company at 
Springfield, Ohio, and goods shipped direct to the purchaser from 
the factory, and collections made by the said Kelly-Springfield 
Motor Tiruck Company in the usual manner through the banks. 
**The truck that has been in my possession in the city of At- 
lanta for the last two or three days is a demonstrating truck, and 
not for sale, and will not be left in the State of Georgia when 
sold. ' ' 

The statement of Mr. Stewart, the tax collector, which 
you request me to consider along with the affidavit, is in 
these words : 

**The above affidavit is true so far as I know, except in this 
particular, that Mr. Davison says that he Avould solicit an order 
from any one he thinks might be in the market to make a sale. 
Mr. Davison is soliciting from what might be termed the retail 
trade, or users, and not what would be termed the regular dealers 
in trucks. * ' 

In order to give to the above statement of facts the 
most favorable construction for the State I shall assume 
that when Mr. Davison says that collections are made in 
the usual manner through the banks that he means that 
they are shipped with bill of lading attached to a draft so 
as to negative the idea that the delivery and, therefore, 
the sale, is completed when delivery is made to the com-^ 
mon carrier in Ohio. 

It might be well questioned whether, under the facts 
presented, there is any such agency or place of business as 
is contemplated by the Act, but it is unnecessary to go 
into that since the authorities constrain me to the opinion 
that for other reasons hereinafter stated, Mr. Davison is 
not liable for the tax. 

The controlling question to be determined is whether 
on the facts as above, the exaction of a tax on Davison 
would be the imposition by the State of a burden on in- 
terstate commerce. 

Formerly it was thought that a distinction existed be- 
tween a case wherein the sale was consummated outside of 
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the State, and one where the sale was not completed until 
the article was brought into the State by the manufacturer 
and then, and not until then, really sold. Many of the 
earlier decisions went upon the idea that if the delivery 
was not made, and if the sale was not therefore completed 
until the article came within the State, that this would 
eliminate from the transaction the interstate commerce 
feature. Racine Iron Company et. al. vs. McCommons et. 
ah. 111 Ga. 536 and the authorities therein discussed. The 
distinction, however, it was subsequently held, is not well 
founded and its doctrine expressly repudiated in the 
case of Stone vs. The State, 117 6a. 292. In the Stone 
case in dealing with a similar question Judge Fish, speak- 
ing for the court says : 

"A decision of the supreme court of the United States con- 
struing a clause of the Federal Constitution is, upon the question 
involved, the supreme law of this State and, coniJequently, must 
be followed by this court whatever may be our views as to the 
soundness of such a decision." 

The learned justice then quotes from the celebrated 
case of Caldwell vs. North Carolina, 187 U. S. 337, as 
follows : 

"It would seem evident that if the vendor had sent the orders 
by an expressf company which should collect on delivery, such 
a mode of delivery would not have subjected the transaction to 
State regulation." 

This much has' been said in order to show that it makes 
no diiference where the actual delivery takes place. 

Nor does it make any difference whether Davison is, 
technically speaking, a commercial traveller. The sales- 
man in Wrought Iron Range Company et. al. vs. Johnson 
et. al., which is' our first and leading case on this subject, 
reported in 84 Ga. 754, was held to be a peddler. The 
second head note is in these words : 

'*One whose vocation is to go from place to place with a 
sample stove carried upon a wagon, exhibit the sample and pro- 
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cure orders, which his employer afterwards fills by delivering 
through other agents the stove so ordered, is a peddler within 
the meaning of the Code of Georgia. But, though a peddler, 
if he is a citizen and resident of Virginia, and the orders he 
sfolicits and procures are for stoves belonging to a Missouri 
corporation, which the latter holds in Missouri and keeps there 
until they are so ordered, he is protected by the CJonstitution of 
the United States, as lately construed by the Supreme Court, 
against the provisions of the Code requiring a license to peddle, 
and declaring a forfeiture for not procuring such license." 

Wrought Iron Range Co. et al. v. Johnson, 84 6a. 754. 

In the opinion pronounced by Cliief Justice Bleckly 
after referring to certain opinions of the Supreme Court 
of the United States, says on pages 758 and 759 this : 

"These cases rule that statutes of Tennessee and Texas, not 
more obnoxious than our own to the interstate commerce clause 
of the Constitution of the United States, are void, for they con- 
flict with that Constitution in so far as they extend to soliciting 
orders and making sales by and for non-residents of the State 
within the businessf required to be licensed is transacted. After 
full examination, we can have no doubt that these decisions apply 
to the pttsent case and control it." 

Wrought Iron Eange Co. et al. vs. Johnson et al., supra. 

Later, our Supreme Court had before it an ordinance 
of the city of Marietta which provided that:* 

'*No person, whether for himself or others, shall take or solicit 
orders for any article or merchandise whatever within the cor- 
porate limits of said city without first obtaining a license there- 
for. ' ' 

In this case last cited: 

**It appeared that plaintiff in error, a resident of Ohio, had 
solicited and taken orders from persons in Marietta for shirts 
and underwear, to be filled by Kshelman and Craig, a corporation 
of Philadelphia, Pennsylvania, of which company plaintiff in 
error was agent. This company sells shirts and underwear man- 
ufactured at its works in Philadelphia. Its goods are sold by its 
agents by samples throughout the United States. It furnishes' 
each agent with samples, and the agent exhibits these samples and 
takes orders for the company for the purchase of such articles, 
and transmits the orders to the company at its place of business, 
and the company fills the orders from its home office and delivers 
the goods as the orders are taken; but in no case does the agent 
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sell or deliver the samples entrusted to him. The company has 
no place of busineser in Georgia. Sometimes; when it has several 
purchasers at one point, it sends the goods to one customer and 
notifies the others to call on that one for them, allowing him 15 
cents per package for delivery. The agent is done with an order 
when he takes it and forwards it to the company, and has nothing 
to do with the delivery of the goods.*' 

The Supreme Court reversed the judgment of convic- 
tion, holding: 

'*That this case is controlled by the decision of the court in 
Wrought Iron Range Co. et al. vs. Johnson et al., 84 Ga. 754," 

thus putting it squarely on the ground that as to non-resi- 
dents it was an interference with interstate commerce. 
McClelland vs. Marietta, 96 Ga. 749. It is to be observed 
that this decision was rendered prior to the Act of 1896 
forbidding municipal authorities from levying or collect- 
ing any tax or license from a traveling salesman engaged 
in taking orders for the sale of goods where no delivery 
of goods is made with the time of taking such order. 
Therefore, unquestionably the case was put squarely on 
the ground that to exact a license or tax would be a bur- 
den on interstate commerce which no State, or subdivision 
thereof, has the right to impose. 

In the case of Kimmel vs. Mayor and Council of Amer- 
icus, 105 Ga. 694, the point was made that the agent was 
not a traveling salesman because he sold not to merchants 
or dealers but to the consumers. In disposing of this con- 
tention Judge Fish in delivering the opinion of the court 
says on pages 698 and 699: 

'*We apprehend that the term * traveling salesman' cannot 
properly be confined simply to those persons who travel from 
place to place representing wholesale houses or manufacturers, 
and taking orders for goods from only persons or firms who buy 
to sell again. It seems to us that one who represents a manu- 
facturer or a retail house and goes from place to place taking 
orders on his house from consumers, is as much a 'traveling 
salesman' as a drummer who confines his dealings to merchants. 
A drummer who goe^ from town to town taking orders from 
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manufacturers for machinery, fuel, oil, belting or other necessary 
supplies, which are to be consumed in the purchaser's business, 
although he may take orders only from consumers, is as much ii 
traveling salesman as he would be if he took orders for such 
articles only from those who purchased them with a view of sell- 
ing them again.'' 
Kimmel v. Americus, 105 Ga. 694, 698. 

In the case last above cited the latter part of the opin- 
ion states broadly that salesmen and agents of merchants 
and manufacturers located and holding their goods in 
other States can come into Georgia and take orders for 
such goods without paying any municipal tax whatever, 
** being protected from such taxation by the Constitution 
of the United States. ' ' Of course reference is here made 
to the interstate commerce clause of the Federal Consti- 
tution, whose sheltering arms protect such persons from 
taxation by the State itself as well as by municipalitiias. 

It is well settled that the right to solicit or take or- 
ders for interstate business is interstate commerce and not 
subject to interstate regulation and any statute of a State 
which seeks to levy a tax thereon and require a license fee 
therefor is invalid. 

Vance v. W. A. Vandercook Co., 170 U. S. 438. 
Asher v. Texas, 128 U. S. 129. 
Bobins v. Taxing Dist. Shelby Co., 120 U. S. 489. 
Norfolk & Western R. R. v. Simms, 191 U. 8. 441. 
Brennan v City of Titusville, 153 U. S. 289. 

A multitude of authorities might be cited in support 
of the last proposition. 

A careful consideration of the question submitted and 
an extended examination into the authorities convince 
me that on the statement of facts presented, Mr. Davison 
cannot be held liable for the payment of the tax in ques- 
tion. 

Respectfully submitted, 

Warren Grice, 

Attorney-General. 
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The filing and grant of a rnle to show cauM on a writ of prohibition, the 
writ having for its purpose the prevention of the insurance com- 
missioner from in any way acting on authority given him by an- 
other court, stays all proceedings pending the hearing of such wTit4 

February 8, 1915. 

Hon. William A. Wright, Insurance Commissioner ^ 
The Capitol, Atlanta. 

Dear Sir: I have your verbal request for an opinion 
as to what effect, if any, the filing in the Superior Court 
a petition for the writ of prohibition by A. J. Smith 
against you and the order passed thereon will have upon 
the exercise of your duty as Insurance Commissioner with 
reference to the order of the Hon. H. C. Hammond, Judge 
of Richmond Superior Court in a proceeding wherein 
you were complainant and the Empire Life Insurance 
Company was defendant. You have been served with a 
copy of the petition in the Smith case and of Judge Ellis ' 
order thereon. The petition is one praying for the writ 
of prohibition having for its object the prohibiting of you 
from holding or in any way undertaking to assert pos- 
session or control or authority over all or any of the 
property or from interfering in any way with the man- 
agement of its business or from exercising any functions 
whatsoever under and by virtue of said proceedings in- 
stituted in Richmond Superior Court. 

On this petition Judge Ellis granted an order to show 
cause and in his order on the petition he used this lan- 
guage; *^that a copy of the foregoing petition order and 
prohibition be served upon the defendant, Wm. A. 
Wright, Insurance Commissioner of Georgia." 

Judge Ellis did not in express terms sanction the pe- 
tition, but under the authority of the case of Mayor of 
Savannah vs. Grayson, 104 Ga. 109, a decision of our own 
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Supreme Court to effect of the rule to show cause when 
served on you is to stay all proceedings therein in the ac- 
tion prohibited. 

I am of the opinion that you are prevented until fur- 
ther order of the court from exercising any function un- 
der and by virtue of the proceedings instituted in Rich- 
mond Superior Court. 

Very truly yours, 

Warren Grice^ 

Attorney-General . 



(1) It is the duty af the executor, in the case of a will, to pay the inher- 

itance tax on a contingent remainder. 

(2) He ahall i»ay the inheritance tax out of the property transferred. 

(3) An exemption of five thousand doUars shall he made from the re- 

mainder without regard to the number of remaindermen. 

March 25, 1915. 

Hon. William A. Wright, Comptroller General, 
State Capitol^ Atlanta, 

Dear Sir: I beg to acknowledge receipt of yours of 
March 19th inst., in which you request my opinion on 
several questions arising under the Inheritance Tax Laws 
of Georgia, approved August 13th, 1913 (Acts of 1913, 
page 92). I will attempt to indicate what these questions 
are, by the statement of the conclusions reached by me, 
as follows': 

**A man dies leaving valuable real estate to his daughter for 
life, with .remainder to such of her children as may be in life 
at her death. The daughter is forty-four years old and has four 
children. Who is to pay the inheritance tax on the contingent 
remainder f 
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The answer to this is found in Section 10 of the Act. 

' ^ The tax so imposed on such property shall be due and payable 
forthwith by the executor . . . out of the property transferred." 
Par. 1041 — J. Park's Annotated Code. 

If this tax is to be paid by the executor out of what 
fund is he to pay it? 

The Section just referred to declares it shall be paid 
**out of the property transferred." If the property be 
not in the form of money the executor shall withhold the 
property until the payment is made. If the party en- 
titled to the property, after due notice, does not pay the 
amount of the tax the executor shall sell the property, or 

so much thereof as may be necessary, in the same man- 

* 

ner as he might by law be entitled to do for payment of 
the debts of the testator. Out of the sum realized on such 
sale the executor shall deduct the amount of the tax and 
the expenses of the sale and shall pay the balance to the 
party entitled thereto. 

*' Should any exemption be made from the value of the re- 
' mainder interest in calculating the amount of the taxf 

If the property passing be divided into an estate for 
life and a remainder, then the tax shall be levied on each 
estate and interest separately and directions are given in 
the Act how the value of the remainder shall be ascer- 
tained (see Section 4 of the Act). 

''In calculating the amount of tax due on the remainder should 
the exemption be figured at $5,000.00, or since there are at present 
four remaindermen, at $20,000.00!^' 

In other words, is the exemption of $5,000.00 named in 
Sub-Section 1 from the separate legacies, or inheritances, 
or from the aggregate value of the remainder? I have 
had serious difficulty in reaching a satisfactory conclu- 
sion in answering this question. Our own court has never 
passed on it and the other States in construing the same 
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provision of similar statutes have declared different rul- 
ings upon the subject. Mr. Boss, in his excellent treatise 
on Inheritance Taxation declares that : 

"Under the obscure wording of many statutes it is a matter of 
no small difficulty to determine whether the exemption is from 
the separate legacies or inheritances or from the aggregate value 
of the estate of the decedent.'' 

In favor of the construction that each inheritance 
should have an exemption of $5,000. it may be argued that, 
frequently, as in the present case, the remainder estate is 
not vested but contingent and that there is no way at this 
time to ascertain how many children there will be in life 
at the death of the life tenant and that, therefore, a child 
might be called on to pay a tax on proi)erty which might 
never come into his possession. This argument, however, 
overlooks the provisions of Section 10 of the Act which 
expressly provides that when the interest in an estate 
otherwise subject to the tax are dependent upon contin- 
gencies or conditions whereby the interests of an estate 
may -be wholly or in part created, defeated, extended or 
abridged that, nevertheless, the tax so imposed shall be 
due and payable forthwith by the executor. 

We are to determine the question in the light of the 
language of the Act, aided, of course, by the usual rules 
of construction, looking particularly to the decisions of 
the courts of last resort of those jurisdictions having 
statutes similar to our own. 

The Georgia Act declares : 

". . . all property within the jurisdiction of this State . . . 
and every estate or interest therein . . . shall be subject to tax, 
and shall pay the following tax to this State: (1) Upon a trans- 
fer taxable under this Act of property or any beneficial interest 
therein, of an amount in excess of the value of $5,000.00 . . . 
the tax shall be at the rate of one per cent on any amount in 
excess of $5,000.00/' 
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It would unduly extend this opinion for me to quote 
the pertinent parts of the statutes of the other thirty-eight 
or forty States of the Union that have tax inheritance 
laws and to discuss the various rulings of the courts there- 
on. It will be sufficient to say in a great number of these 
statutes there may be found language identical with that 
above quoted from Section 1 of the Georgia Act as to 
make pertinent and applicable the decisions of these 
courts which deal with the very question being considered 
in this portion of the opinion. These cases from other 
States on this subject, however, are entirely at variance. 
Colorado, Kentucky, Maine and Minnesota, for instance, 
have thought their courts said that similar language to 
ours now under consideration should be construed to al- 
low the exemption for each distributive share. 

People vs. Koeing, 37 Colo. 283. 

11 Annotated Cases 140. 
Booth vs. Commonwealth, 130 Ky. 88. 

33 L. R. A. (N. S.) 592. 
State vs. Hamlin, 86 Me. 495. 

26 L. R. A. 632. 
State vs. Probate Court, 101 Minn. 485. 

On the other hand, the courts in the following jurisdic- 
tions in construing similar provisions have reached the 
conclusion that only one exemption shall be allowed, that 
is that the exemption is from the aggregate estate and 
that each legatee or distributee is not entitled to an ex- 
emption, to- wit: New York, Delaware, Michigan and 
Pennsylvania. 

Commonwealth vs. Boyle, 2 Del. Co. Bepts. 335. 
Herriott vs. Boeon, 110 Iowa 34. 
Stelwagen vs. Durfee, 130 Mich. 166. 
Estate of Howell, 147 Pa. 164. 
Dixon vs. Eickerts, 26 Utah 215. 

These citations are not intended to be exhaustive. 
Others may be found in the editor's note to the case of 
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People vs. Koeing, in 11 Annotated Cases 143, 144 and 
145 and in the marginal notes in Ross on Inheritance Tax- 
ation, pp. 175, 176 and 177. 



* * The statement is not infrequently met with, in the opinions 
of courts, that inheritance tax laws should be construed strictly 
against the government and liberally in favor of the tax payers; 
that the government is bound to express its intention to tax in 
clear and unambiguous language; and that in case of doubt or 
ambiguity arising on the terms of the statute every intendent is 
indulged against the taxing power. No satisfactory reason, how- 
ever, has been advanced for such a rule, and it is doubtful, indeed, 
whether the rule has, to any considerable extent, been observed. 
One would suppose that such law, like any other statute, should 
be given a reasonable and liberal interpretation with a view to 
effectuate the intention of the Legislature. And it is gratifying 
to know that whatever the courts may have said on thia subject, 
they have, in fact, generally given inheritance tax statutes a lib- 
eral construction in favor of the government by subjecting to 
taxation every transfer that could reasonably be brought within 
the purview of the law. ^ ' . . . 

On the question of exemptions generally, there can be 
'^o doubt that taxation is the rule and exemptions the ex- 
ception. 

Burroughs on Taxation, p. 70. 
Cooley on Taxation, p. 204. 

This construction as to exemptions generally has been 
uniformly adopted by the Supreme Court of Georgia. 

Brenau Association vs. Harbinson, 120 Ga. 929, and other Georgia 
cases cited in the opinion. 

The practical purpose, indeed, the most practical ob- 
ject in view underlying the enactment of this law is to 
raise revenue for the State. There is an exemption for 
$5,000.00, and only one. 

If it were the rule in Georgia that from the portion 
passing to each distributee there was an exemption of $5,- 
000, there are many other estates of comparatively large 
value which could not be taxed at all. Large families 
are still the rule among a large and estimable portion of 
Georgia's population. There are many splendid parents 
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who do not share the view that seems to prevail among 
a certain class of so-called fashionable that it is no longer 
considered good form to rear a large family. It may 
also be observed that it is quite a common thing for men 
who have accumulated wealth to provide by will that their 
property shall go to their children for life, with a remain- 
der over to their grandchildren. Keeping in mind that 
taxation is the rule and exemption the exception, I see no 
reason to give a construction to our Inheritance Tax Law 
which would permit many large estates to be transmitted, 
and yet the State derive no inheritance tax therefrom. 
I do not think the language of our Act compels us so to do, 
but on the contrary think it to be susceptible to the other 
construction without doing violence to its words and 
meaning. 

Still I realize that much could be said on the other 
side of the proposition, and that many apparently sound 
reasons could be made in support thereof. Eventually 
the Supreme Court of the State will be called on to pro- 
mulgate the correct rule to be followed. Until we have an 
authoritative expression from the courts, I believe it to 
be the wiser policy for the tax officers of Georgia to in- 
sist upon that construction of the law which will give but 
the one exemption as to the remainder. 

In view of these considerations, and in the light of the 
above authorities, I advise that when there is an estate 
passing to a daughter for life, with remainder over to 
such children as she may have in life at the time of her 
death, that there should be deducted from the value of 
the remainder but one exemption of $5,000.00 and not an 
exemption of a like amount for each remainderman. 

Very truly yours, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO THE STATE TREASURER 



A corporation having deposited with the State Treasurer certain moneys 
and subseauently changed its name is entitled without a new power 
of attorney to have a certificate to issue from that department 
showing that the company under its subsequent name has on deposit 
said sum^ even though same was deposited by the corporation 
under its former name. 

It is not necessary for the corporation to make a transfer of such moneys 
under its former name to its latter in order to entitle it to 
receive its interest checks. 

April 24, 1914. 

Hon, W. J. Speer, State Treasurer, 
State Capitol, 

Dear Sir: I have your letter of April 22d, enclosing 
letter from the Georgia Casualty Company of Macon, Ga., 
requesting you to issue certificates showing that the com- 
pany has on deposit with the State of Georgia $225,000, 
for the protection of its policyholders. You state that the 
Georgia Life Insurance Company has this money on de- 
posit for the purposes stated. W^e understand from the 
letter of its secretary and also from you, as well as from 
the Secretary of State, that recently by amendment to its 
charter, its name was changed to the Georgia Casualty 
Company. You furthermore state that you have these 
funds on your books as belonging to the Georgia Life 
Insurance Company and you wish to know if you should 
require the Georgia Life Insurance Company to transfer 
these funds, being registered bonds, to the Georgia Cas- 
ualty Company and a new power of attorney to cover 
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same furnished to the Treasurer of Georgia as provided 
by law. 

Were tlie Georgia Casualty Company a separate and 
distinct con)oration from the Georgia Life Insurance 
Company the matter would be different, but since it is one 
and the same company under a new name — there being a 
recent amendment to the charter of the Georgia Life In- 
surance Company — I think you would be perfectly safe in 
issuing the certificates as requested; but for your con- 
venience it might be well to note on your books that the 
name of the company has been changed to the Georgia 
C^asualty Company, so that your interest checks could be 
made payable to the Georgia Casualty Company. 

See 3 Thomp. Corps. (2nd Ed.), 3191; same eflPect, 10 Cyc, 156. 

Very truly yours, 

Warren Grtce, 

Attorney-General. 



The Automoliile Act of 1913 provides that the funds arisiiig thereunder 
shall be apportioned among the counties by the State Treasurer in 
proportion to the number of miles of mral route roads in the several 
counties, the same to be determined upon United States government 
reports^ and the government reports not showing the mileage by 
counties, the Treasnrer cannot pay out this fund in the absence of 
new legislation on the subject. 

May 1, 1914. 

Hon. W. J. Speer, State Treasurer, 
State Capitol. 

Dear Sir : I have your communication asking my con- 
struction of that part of the Act of 1913 for the regulation 
of automobiles, which provides for the disposition of the 
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registration fees. The language of the Act covering the. 
exact point is as follows : 

**The funds raised under this Act shall be known as a State 
road fund, and the same shall be apportioned among the several 
counties of the State by the State Treasurer in proportion to the 
number of miles of rural route roads in the several counties, the 
same to be determined upon United States government reports.'' 

Your letter concludes : 

''I find by correspondence with the Postmaster-General that the 
government reports show only the total rural delivery mileage in 
the State, but not by counties. It has been suggested that the 
various postmasters and rural carriers could give the mileage in 
each county. 

'* Please inform me if the statements of the various postmasters 
or the mail carriers as to the mileage in their respective counties 
would come within the meaning of the Act requiring the distri- 
bution of this fund." 

In view of the fact that the General Assembly is pre- 
sumed to never do a vain or meaningless thing, I have en- 
deavored to construe this Act so as to make it effective 
and operative, but inasmuch as the Legislature has ex- 
pressly directed that the amount which the Treasurer is 
to apportion to each county is **to be determined upon 
United States government reports,'' and there being no 
such reports as to counties, I am of the opinion that you 
cannot pay out this fund until more legislative direction is 
given on the subject. 

It was not the intention of the Legislature that you 
should guess at the amount to be paid each county, or for 
you to merely estimate it, for it undertook to give you a. 
definite standard of measurement. It was the intentioui 
that the proportioning should be accurately determined. 
You have no machinery or fund to be used in getting this 
information, and in the absence of a government report, 
such as you might get from other sources could 
not be verified by you and would be necessarily 
more or less of an estimate. I do not see any more reason 
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for your getting this data from postmasters or 
rural carriers than for you to obtain it from any of the 
county officers. The act does not contemplate that you 
should rely upon information gathered from the 148 dif- 
ferent counties of the State, but takes the precaution to 
direct you to obtain it from one responsible, authoritative, 
and disinterested source. No discretion is given you in 
the matter. « 

Under the view taken, it is unnecessary to discuss any 
of the other difficulties with which you might be con- 
cerned, such as the person to whom it should be paid, as 
to whether the Act is an appropriation bill, or as to the 
drawing of warrants for its distribution. 

On the whole, I would advise that you call attention to 
the General Assembly at its session soon to convene that 
they may remedy this defect, and in the meantime that 
you retain the custody of the fund awaiting their pleasure. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



(1) The state Bank Examiner shall famish on payment of a prescribed 

fee, copies of aU records and public documents In his office. 

(2) The reports received by him are not subject to public inspection. 

June 1, 1914. 

Hon. W. J. Speer, State Treasurer, 
State Capitol. 

4 

Dear Sir : I beg to acknowledge receipt of your letter 
of May 28th asking if certain bank records such as reports 
made to you as State Bank E(xaminer are subject to the 
inspection of the public, and whether under Sec, 227 of the 

ia8 



Civil Code you are required to furnish applicants there- 
for with copies of them. 

The law creating the Bank Bureau declares that ** there 
shall be in the Department of the Treasury of this State 
a Bank Bureau." Civil Code Sec. 2279. The reports of 
banks are required by law to be made, and at least four 
reports each year shall be published in a newspaper. In 
addition thereto, special reports will be called for from 
any bank whenever in your judgment the same are nec- 
essary to obtain a full and complete knowledge of its con- 
dition. The law in relation to the office of State Treasurer 
provides that **he shall furnish to all applicants, upon 
the payment of the prescribed fees, copies of all records 
and public documents within his office.'' Civil Code 
Sec. 227. The only possible doubt that could arise, it 
seems to me, is whether because these reports are made 
to the State Bank Examiner and not to the Treasurer as 
such, that they are included within the phrase ''copies of 
all reports and public documents within his office, ' ' that 
is, the office of the State Treasurer. The Treasurer of the 
State is the State Bank Examiner, ex-officio. Civil Code 
Sec. 2280. The statute expressly stating that the Bank 
Bureau shall be in the Department of the Treasury of this 
State, and elsewhere as above declaring that the Treasurer 
shall furnish copies of all reports, etc., within his office, 
I think that a fair construction would be to hold, in ref- 
erence to your inquiry, that they come within the meaning 
of Sec. 227 of the Code, and that upon demand of the 
prescribed fees you should furnish copies of any of these 
reports. 

I do not think that these reports are within the pur- 
view of Sec. 14 of the Code, which declares that all books 
kept by any public officer under the laws of this State 
shall be subject to the inspection of all the citizens of 
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this State, within office hours, every day except Sundays 
and holidays." As to this, I think the reasoning of the 
court in the case of IJuck and Spencer vs. Collins, 51 Ga. 
391, applies. In that case, parties wishing to make ab- 
stracts of title to the various parcels of real estate in 
Pulton County sought injunction against the clerk to en- 
join him from refusing to permit parties to go on with 
their enterprise except upon the payment of a fee f gr each 
separate investigation of title. The complainants in that 
case insisted that under this very Code section they had 
the right to go into the clerk's office and to inspect and 
make abstracts of the clerk's books without the payment 
of any fee. The Supreme Court decided they could not 
do this. It is the duty of the Treasurer to keep these 
reports, and to keep them safely secured. He has im- 
portant duties to perform other than standing by while 
another inspects and makes notes therefrom or copies 
thereof, many of these reports being highly technical. It 
might take considerable time of the Treasurer, or other 
employees of the office, that of right ought to be devoted 
to their other duties'. I do not think, therefore, that 
these reports are subject to public inspection, as would for 
instance be books, under Sec. 14 of the Code. 

Very truly yours, 

Wakren Grice, 

Attorney-General. 
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OPINIONS TO THE AGRICULTURAL DEPARTMENT 



(1) The Act of 1911, regulating manufacture and sale of fertilizer, re- 

quires the branding and tagging on each sack the source from which 
the available potash, phosphoric acid and nitrogen is derived. 

(2) The requirement of an accuracy within ten per cent refers to each 

component and ingredient, and not to a sum within ten per cent of 
the total appearing on the label. 

June 10, 1914. 

Ho7i. J. D, Price, Commissioner of Agriculture, 
State Capitol. 

Dear Sir : I am in receipt of your request for my opin- 
ion as to the construction of Sections 3 and 4 of the Act 
approved August 22, 1911 (Acts 1911, p. 172). These 
Sections are as follows: 

**See. 3. Be it further enacted by the authority aforesaid, 
That any manufacturer, manipulator, dealer or vendor of com- 
mercial fertilizers in thier state, who publishes by branding or by 
attaching a tag or tags upon the sacks or packages of fertilizer a 
false or incorrect analysis of the components and ingredients 
thereof, shall be liable in law to any and every purchaser of such 
falsely and incorrectly branded or tagged fertilizer in a sum of 
twenty-fiv-e per cent of the purchase price plus the shortage of 
such commercial fertilizer. 

**Sec. 4. A deficiency of more than ten per cent below the 
guaranteed analysis of the fertilizers as published and branded or 
tagged on the sacks or packages thereof shall be held and de- 
clared by the courts of this state to constitute a false and incor- 
rect publishing, branding or tagging within the intent, purpose 
and meaning of this Act." 

Your specific question is whether the ** deficiency of 
more than ten per cent below the guaranteed analysis of 
the fertilizers as published and branded or tagged," as 

341 



used in section 4, means that each component or ingredi- 
ent must be within ten per cent of the labelled amount, or 
whether the sum total of the components or in^edients 
must amount to within ten per cent of the labelled total. 

Section 3 requires that each ingredient must be set 
forth on the label correctly. Its purpose is to inform the 
purchaser of the exact components of the sack he is buy- 
ing, and the percentage of each, exactly, therein. It pro- 
vides a penalty for misbranding in these particulars. 
Sec. 4, following immediately thereafter, prescribes the 
degree of accuracy required, and manifestly is to be con- 
strued in connection with the requirements of section 3. 
Accordingly, I think that where a single ingredient fails 
to come up to within ten per cent of that branded on the 
sack, the manufacturers are liable as set forth. 

One of the purposes of the Act is to require a state- 
ment of the ingredients and the percentage of each. To 
adopt a construction permitting the fertilizer to contain 
a percentage of each ingredient differing from that bran- 
ded on the sack, and requiring merely that the total 
content should be as published on the label, would be to 
destroy this purpose of the Act, and render it nugatory 
in this particular. Tlie Act is designed to guarantee to 
the man who wants a fertilizer high in its percentage of 
potash, for example, that he may rely on the representa- 
tion made on the sack that its content contains so much 
potash. His particular land and his particular crop needs 
potash for its development. It would be indeed a worth- 
less guarantee that would allow the maker to have a mere 
trace of potash, practically none at all, under such a label, 
but rather to put in an equal percentage of phosphoric 
acid ; and protect the maker because the total ingredients 
added up to a sum within ten per cent of that total ap- 
pearing on the label. 
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I am quite clear, therefore, that the requirement of 
an accuracy within ten per cent, refers to each compo- 
nent and ingredient. 

Yours truly, 
Warren Grice, 

Attorney-General. 



The State Treasurer shall not pay any appropriation dUe and not caUed 
for within six months after the fiscal year for which it was ap- 
propriated, hut it reverts to the general fund. 

June 11, 1914. 

Hon, Wilmer L. Moore, Chairman, Board of Managers, 
G. T. 8. for Girls, Atlanta, Ga. 

Dear Sir : I have your letter of June 9th in which you 
inquire as to the possible lapse of the appropriation to 
the Georgia Training School for Girls, granted by the 
General Assembly of Georgia and approved August 19, 
1913, and in reply thereto I beg to say : 

Civil Code, Section 228 (15), in defining the duties of 
the State Treasurer declares: ** Lapsed appropriations. 
He shall not pay any appropriation due and not called 
for within six months after the expiration of the fiscal 
year for which it is appropriated, but it reverts to the 
general fund in the Treasury. ' ' 

Civil Code, Section 231, declares that the ** fiscal year 
of this State shall commence on the 1st day of Jianuary 
and end on the 31st day of December of each year; and 
all public officers of this State shall keep their official ac- 
counts in accordance therewith. " 

I am of the opinion, therefore, that if the appropria- 
tion referred to in this Act is not called for on or before 
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the 1st of July, 1914, that the Treasurer could not pay 
same, but that it reverts to the general fund in the 
Treasury. 

I have the honor to be, 

Very respectfully yours • 
Warren Grice, 

Attorney-General. 



The State Drug Inspector, wlien recommended by the State Board of. 
Pharmacy, and appointed by the Ck>mml8sioner of Agriculture, shaU 
not be removed without cause, and his term of office expires with 
that of the commissioner. 

September 24, 1914. 

Hon. J. D. Price, Commissioner of Agriculture, 
State Capitol^ Atlanta. 

Dear Sir:- I have your request for an opinion as fol- 
lows : 

'*I request that you give me your official opinion upon the fol- 
lowing stated facts, and advise me as to my duty in the premises : 

'^The present Drug Inspector of this State is Dr. T. A. Cheat- 
ham. He was originally appointed by Hon. T. G. Hudson, as I 
understand, upon the recommendation of the Georgia Board of 
Pharmacy, and was commissioned by him sometime in August, 
1908. 

**The secretary of the Georgia Board of Pharmacy informs 
me that Dr. Cheatham has been regularly endorsed and recom- 
mended by the said Georgia Board of Pharmacy, from that time 
up to the year 1913, and as you will note from the attached letter 
from Mr. C. D. Jordan, secretary of the Georgia Board of Phar- 
macy, dated June the 21st, 1913, Dr. Cheatham was recommended 
to me as Commissioner of. Agriculture-elect for reappointment. So 
when I took charge of the office on July 1, 1913, I retained Dr. 
Cheatham as drug inspector, for the reasons above given. 

**Some time in July of this year, the Georgia Board of Phar- 
macy nominated Dr. George D. Case for this position. Dr. Case, 
in requesting me to commis'sion him as such, contending that under 
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the facts given he was entitled at that time to receive his com- 
mission. 

'*I desire to know from you whether the law directs me to com- 
mission Dt. Case as Drug Inspector at this time, or is it proper 
for the present incumbent, Dr. T. A. Cheatham, to hold over until 
the expiration of my present term, which will end July 1, 1915. 
Your official opinion on this matter will be appreciated.'' 

The law covering this matter is contained in Article 
1, Chapter 3 of the fifteenth title of the Code of 1911 (Sec- 
tion 2092 et seq.). 

It authorized the commissioner of agriculture to ap- 
point, upon the recommendation of the state board of 
pharmacy, a Chief Drug Inspector. He was appointed in 
August. Mr. Hudson's term expired July 1st, 1909. The 
law states that the Chief Drug Inspector's term shall end 
whenever the term of office of the Commissioner of Agri- 
culture terminates. Code 2097. The law further provides 
that whenever a vacancy shall occur in the office of Chief 
Drug Inspector, the appointee shall be named at the sug- 
gestion and upon the recommendation of the State Board 
of Pharmacy. Dr. Cheatham, the original appointee, has 
been regularly endorsed from that time up to and includ- 
ing June 21st, 1913, at which date he was last recommen- 
ded to you as Commissioner of Agriculture for re-appoint- 
ment. Your term began July 1st, 1913, and you retained 
Dr. Cheatham. 

The action of the board a few days before the com- 
mencing of your term in 1913, in recommending to you 
a person to be appointed to this office followed the law. 
You likewise followed the law in giving effect to the rec- 
ommendation whichryou did in retaining Dr. Cheatham 
in office. He has continued to perform the duties of 
Chief Drug Inspector. 

Be holds office during good behavior and attention 
to duty, except that his term shall terminate with yours. 
The law says he shall not be removed from office except 
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for cause. To carry out at this time the recommendation 
of the state board of pharmacy adopted by them in July, 
1914, when they recommended to you the ^ippointment of 
Dr. Case would, in my opinion, violate the law. 

Referring to the Chief Drug Inspector and to the other 
officers mentioned in the chapter, the concluding words 
of Code 2097, are as follows : 

''Such officers, when appointed, shall hold office during good 
behavior and attention to duty, and s(hall not . be removed from 
office except for cause ; provided, such term of office . of said 
officers shall terminate with that of office of Commissioner of Ag- 
riculture. ' ' 

Upon a consideration of the facts stated in your 
inquiry, and of the law covering the same, I am of the 
opinion that the law does not direct you to commission 
Dr. Case as drug inspector at this time, notwithstanding 
the board sometime in July of this year recommended 
him for this position. To do so would violate the provis- 
ions of the statute above quoted, for your term as commis- 
sioner of agriculture, which began July 1st, 1913, does 
not end until July 1, 1915, 1 therefore think it proper for 
the present incumbent to hold office until the end of your 
present term. 

Very truly yours, 

Warren Grice, 

Attorney-General, 
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A person purchasing oil in a foreign State and bringing it into Georgia 
for his own consumption is not liable nnder Act of 1912 for an in- 
spection f^. If such illuminating oils, gasolines, benzines or 
napbthas be sold or offered for sale by the person bringing same 
into the State, it would be liable for an inspection fee. 

October 9, 1914. 

Hon, J. D. Price, Commissioner of Agriculture, 

State Capitol, Atlanta. 

» 

Dear Sir : Replying to yours of yesterday with enclos- 
ure I have to say that if the party referred to living near 
the Georgia-Tennessee line purchases in the State of Ten- 
nessee oils and gasoline and brings it into Georgia he 
does not have to pay any inspection fee thereon. 

As I understand the situation, this party buys oil for 
his own consumption. On the other hand, if he buys it 
in Tennessee and brings it into Georgia to be re-sold in 
this state it would be subject to our inspection laws. The 
law, in my opinion is intended only for manufacturers^ and 
dealers. (See section 1 of the act approved August 19, 
1912, also Act of 1912, p. 149.) 

The language of the first section is that **it shall be 
the duty of all inspectors of illuminating oils to inspect 
gasolines, benzines and naphthas sold or offered for sale 
in this State.'' Thus we see that the Oil Inspectors can- 
not inspect any except such as are **sold or offered for 
sale in this State." Note also the language of Section 3 
of this act wherein it says *4t shall be unlawful for any 
manufacturer, dealer or vendor, to sell, offer for sale or 
keep in storage any petroleum product known as gasoline, 
benzine or naphtha," etc. 

I conclude, therefore, that our inspection law does not 
apply to consumers, but only to ** manufacturers, dealers, 
or vendors. ' ' Yours very truly, 

Warren Grice, 

Attorney-General. 
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Neither the State of Q<eorgia nor the Department of Agriculture is liable 
to magistrates or arresting ofiicers for issuing or serving a warrant 
for alleged violations of the law, unless the officer who swears out 
the warrant abandons the suit before the trial. 

October 21, 1914. 

Dr. Peter F. Bahnsen, State Veterinaricm, 
State Capitol, Atlanta. 

Dear Sir : In reply to your request* of October 20th, I 
beg to say that in no case is the State of Georgia, or the 
Department of Agriculture or the Bureau of Live Stock 
Industry, either before or after a warrant is sworn out, 
cliargeable with court cost. Neither the justice nor any of 
the officers can collect or rightfully demand a fee from the 
State or any department of the State for services render- 
ed by them in issuing warrants or making arrests for al- 
leged violators of the law. Neither can these magistrates 
or arresting officers rightfully demand payment of cost in 
such cases of the inspector who swears out the warrant 
unless the prosecution is abandoned before trial. (See 
Sections 1109 and 1115 of the Criminal Code of 1910.) 

Yours very truly, 

Warren Grice^ 

Attorney-General . 



The fertilizer inspectors of the State may be assembled in Atlanta or 
some other convenient place for Instructions by an expert of that 
department, and it is proper to pay their expenses and charge same 
to '* expenses incident to the inspection of fertilizers.'' 

November 11, 1914. 

Hon. J. D. Price, Commissioner of Agriculture, 
State Capitol, Atlanta. 

Dear Sir: You request an opinion from me on the fol- 
lowing state of facts : The Fertilizer Inspectors will short- 
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ly begin their duties inspecting fertilizers. Many of the 
men have never performed this duty in the past. Many 
mistakes are likely to occur from not being familiar with 
what is required of them. You believe it to be wise and 
indeed necessary, in order to have the work they will have 
to do performed in a satisfactory manner, to have them 
called together in Atlanta or some other convenient place 
and have them instructed by an experienced officer of 
your department as to the proper manner of performing 
their duties. You wish to know whether the law will au- 
thorize you to pay their actual expenses incurred in mak- 
ing the trip to Atlanta for the purpose stated ; their ex- 
penses to be paid from the money received from the in- 
spection of fertilizers. 

The Act of 1912 (Acts of 1912, p. 52, et seq.) declares 
among other things that these inspectors shall ** perform 
such other duties as may be assigned to them by the 
commissioner of agriculture." (Section 1.) 

**In addition to his salary any general or short term 
inspector may be paid actual transportation expenses and 
hotel bills incurred by him when absent from home on 
duty for the state, these hotel bills not to exceed two 
dollars and fifty cents ($2.50) per day." (Section 1.) 

The Act of 1913 (Acts 1913, p. 42) which amends 
Civil Code, of 1910, Section 1795, provides that you may 
deduct from the money received from the inspection of 
fertilizers certain amounts for salaries, etc. **and other 
expenses incident to the inspection of fertilizers." 

I think a fair construction of the statutes would be to 
hold that the expenses incurred by the convening of the 
inspectors for the purpose stated are ** expenses incident 
to the inspection of fertilizers," if in your judgment it is 
necessary and wise for them to be instructed as to the 
most effective method of faithfully discharging the duty 
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which is placed upon them. Included in these expenses 
should be only their actual travelling expenses and the ho- 
tel bills of each, not to exceed two dollars and fifty cents 
($2.50) per day. 

I, therefore, in reply to your inquiry, advise you 
that, in my opinion, you would be authorized to pay these 
expenses out of the funds arising from the inspection of 
fertilizers. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



An oU inspector is entitled to receive all fees for inspection of oils made 
prior to the qualifying of his successor. 

November 11, 1914. 

Dr. W. C. Bryant, State Oil Inspector, 
State Capitol, Atlanta. 

Dear Sir : I have yours of this date as follows : 

**0n September 30, 1914, the Commissioner of Agriculture ap- 
pointed Dr. E. A. Franklin local oil inspector at Jackson, Georgia, 
to succeed Mr. J. C. Adams. 

''The records in this office show that this appointee qualifietl 
on October 1st, sometime during that day, and on October 2nd in- 
spected a certain car of oil. 

''A notice of the shipment of this oil was sent to Mir. Adams 
sometime prior to October 1st, and, on that date he made the 
required inspection and, claiming that his successor did not re- 
ceive his commission till the night of October 1st, he, Adams, is 
entitled to the inspection fees which were sent him on October 
7th' by the owners. 

''He claims further that until his successor was qualified, that 
he was: not the legally authorized inspector, and therefore could 
not have made the inspection or collected the inspection fees. 

"To all this Dr. Franklin dissents, and upon this you are re- 
spectfully asked to rule." 
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Mr. Adams was entitled to receive the fee for inspec- 
tions made prior to the qualification of Dr. Franklin. 
Under the facts submitted, in no event could Dr. Franklin 
receive a fee for an oil inspection made prior to October 
1st. It is likewise true that in no event could Mr. Adams 
receive pay for inspection made on October 2nd. Your 
letter stated that Dr. Franklin qualified sometime during 
the day of October 1st, and that the notice of this ship- 
ment was sent to Mr. Adams some time prior to October 
1st, and that on that date he made the required inspection. 
The right of Dr. Franklin to receive is determined not by 
the date of his appointment — September 30th, 1914 — but 
as to the time of his qualification. If this oil was in- 
spected some time during the day of October 1st and if it 
be a fact that Dr. Franklin did not receive his commis- 
sion until the night of October 1st, and of course his qual- 
ification did not precede the reception of his commission, 
then Dr. Franklin would not be entitled to receive the fee, 
but Mr. Adams would. The answer to your question is 
determined by an answer to this : At the time Mr. Adams 
inspected this oil, had Dr. Franklin not only received his 
commission but had he qualified as local oil inspector? 
Mr. Adams had no authority to inspect it after Dr. Frank- 
lin's qualification and if it be the case Mr. Adams is not 
entitled to the fee. On the other hand, if Dr. Franklin 
had qualified then the so-called inspection by Mr. Adams 
counted for naught, and Dr. Franklin, having inspected 
it on October 2nd, would be entitled to the fee. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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(1) Wliere two Acts are irreconcilably in conflict^ the latter operates as a 

repeal of tbe former. 

(2) The Act of 1911, regulating the manufacture and sale of fertilizers, 

required the branding and tagging on each sack the source from 
which the available phosphoric acid, potash and nitrogen, respec- 
tively, is derived, and makes it a penalty to brand a false analysis 
thereon. 

(3) The Act does not require the total commercial value to be shown, but 

there must not be more than a certain variance between the guaran- 
teed and the actual analysis. 

December 4, 1914. 

Hon, J. F. Johnson, Chief Clerk, Dept. of Agriculture, 
State Capitol, Atlanta. 

Dear Sir : I have yours of November 27th suggesting 
a possible conflict in the laws relating to the manufacture 
and sale of fertilizers in this state and directing my at- 
tention to Section 3 of the Act approved December 27th, 
1890, now embraced in the Civil Code of 1910, Par. 1774, 
and Sec. 2 of the Act approved August 27, 1911. You de- 
sire to know whether, should there be an irreconcilable 
conflict in these two sections the former would be to that 
extent repealed in view of Section 5 of the Act of 1911, 
which reads as follows : 

* * Be it further enacted by the authority aforesaid, That this 
act shall be deemed, held and construed to be supplemental and 
additional to the existing laws of this state, regulating and affect- 
ing the sale o;f commercial fertilizers, and not as conflicting with 
or repealing any of said laws. This Act shall not go into effect 
until January 1, 1912.*' 

Prior to the passage of our Act of 1911 it was not 
lawful for the actual analysis of the ingredients of com- 
mercial fertilizer to fall below the guaranteed total value 
of such fertilizer material. The Act of 1911 alters this, 
in my opinion, and now the actual analysis of each compo- 
nent, or ingredient, must be within the per cent named 
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regardless of whether the total eommercial value of the 
ingredients as* a whole be within the guaranteed per 
cent. My reasons for this view are set forth in detail in 
an opinion furnished the commissioner of agriculture un- 
der date of June 10th, 1914. 

I think to this extent there is a conflict in these two 
Acts, and an irreconcilable conflict. This portion of the 
Act being, as I think, clearly repugnant to the former 
statute and intended to operate as a substitute and that 
provision of its operates as a repeal of the former to that 
extent. 

Johnson v. Southern Mutual Building & Loan Assn., 97 Ga. 622. 
Verdery et al. vs. Walton, 137 Ga. 213, 216. 

The Act last referred to does not expressly repeal this 
Act of 1890, but, I think under well established rules of 
construction it operates* pro tanto as a repeal by implica- 
tion. It is true that the Act of 1911 contains this lan- 
guage: 

''This Act shall be deemed, held and construed to be supple- 
mental and additional to the existing laws of this state regulat- 
ing and affecting the sale of commercial fertilizers, and not as 
conflicting with or repealing any of said laws. ' ' 

. But the last Section of this Act declares : 

' ' All lawfif and parts of laws in conflict with this Act be and 
the same are hereby repealed. ' ^ 

Again, the title of the Act is to further regulate and 
control the sale of commercial fertilizers, etc. 

If there is in the Act of 1911 a regulation in relation 
to branding and tagging guano which is a real and sub- 
stantial conflict with a provision of an earlier statute, is 
the earlier one to stand instead of the latter merely be- 
cause, although the latter expressly declares that all laws 
and parts of laws be and are repealed, yet contains the 
statement that the Act shall not be construed as repealing 
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any existing laws regulating the sale of commercial fer- 
tilizers I 

The Act of 1911 was passed for two purposes to my 
mind. First, it required the branding and tagging on each 
sack the source from which the available phosphoric acid, 
potash and nitrogen respectively is derived and, secondly, 
to place a penalty upon any manufacturer or dealer who 
brands a false analysis of the contents or ingredients 
thereof and in this connection makes it reasonably plain 
that it is not the total commercial value of such fertilizer 
that must be shown, but that there must not be as to each 
ingredient thereof more than a certain variance between 
the actual and the guaranteed analysis. The Legislature 
had no other purpose in the act than to accomplish these 
two things. A study of the Acts, however, convinces me 
that they did intend to do both these things. 

When the law-making power said in Section 5 that the 
act should be construed to be supplemental and additional 
Act should be construed to be supplemental and additional 
to the existing laws on the same general subject and not 
as conflicting with or repealing any of said laws ; and yet 
in the next section provided that all laws and parts of 
laws in conflict with this Act be and the same are hereby 
repealed, I am constrained to the view that the clause in 
Section 5, to-wit. : 

* ^ And not as conflicting with or repealing any of said laws. ' ' 

cannot be given the effect of nullifying Sec. 2 of the Act. 

''The practical inquiry is usually what a particular provision, 
clause or word means. To answer it one must proceed as he 
would with any other composition — construe it with reference to 
the leading idea or purpose of the whole instrument A statute 
passed as a whole and not in parts or sections, and is animated 
by one general purpose and intent. Consequently, each part or 
section should be construed in connection with every other part 
or section, and so as to produce a harmonious whole. ^ ' 

Southerland on Statutory Construction, Vol. II, p. 706. 
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''It is presumed that the Legislature intends to impart to its 
enactments such a meaning ^as will render them operative and 
effective. ' ' 

Black on Interpretation of Laws, p. 106. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



The Commissioner of Agriculture is not authorized to give a luncheon t^ 
the visiting commissioners convened in Atlanta, and treat the 
same as ezpoises against the State. 

December 10, 1914. 

Hon. J. D. Pricey Commissioner of Agriculture, 
State Capitol, Atlanta. 

Dear Mr. Commissioner: I have carefully considered 
the question you propounded to me a day or two ago, to- 
wit : whether it would be lawful for you to treat as expen- 
ses against the State the amount which you will probably 
spend by giving a luncheon to the visiting commissioners 
of agriculture on one of the days when they convene here 
shortly. I can well understand how you would feel, and 
that it would be lacking in courtesy in not providing lunch- 
eon for these gentlemen at the noon recess on the day of 
their leaving, here in the capitol. This is a very im- 
portant meeting, as they are visiting officials from the 
sister States and heads of important departments thereof. 
Convening here and discussing problems affecting Geor- 
gia and the sister states at this time will, I am sure, re- 
dound to the benefit of Georgia. You will meet with them 
as officials of this state and in a measure they are guests 
of the state, but I am unable to find any provision of law 
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which would be authority for any official of this state to 
use the funds of the state in providing any kind of enter- 
tainment for them, even though it be a simple luncheon at 
the noon hour. Personally I regret this. 

Yours very truly, 

Wabren Grice, 

Attorney-General. 



The Commissioner of Agriculture is not authorized to employ additional 
men to assist the pure food inspector and pay them on a per diem 
basis, but the commissioner may utilize tlie oil and fertiUzer inspec- 
tors to assist in taking samples of food products without additional 
comfpensation. 

December 10, 1914. 

Hon. J. Z). Price, Commissioner of Agriculture, 
State Capitol, Atlanta. 

Dear Sir: With reference to your question as to whe- 
ther there is any authority of law which would permit you 
to employ additional men to assist the Pure Food Inspec- 
tor and pay them on a per diem basis I beg to advise you 
as follows : 

When my attention was first called to this matter by 
Mr. Methvin some weeks ago a superficial reference to 
the statute left me under the impression that you would 
probably have this authority. I explained to Mr. Meth- 
vin at that time that I would have to look into the mat- 
ter further if I should be called upon for a ruling. I have 
today looked into the matter carefully and I find the law 
to be as follows: the original act, now codified, declares 
in section 2111: **when the special inspector provided in 
this article is unable to cover the territory sufficiently the 
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commissioner of agriculture may utilize the oil and fer- 
tilizer inspectors in taking samples of drugs, feed- stuffs, 
and food products without other compensation than they 
now receive. ' ' This, to my mind, contemplates that if ad- 
ditional or assistant inspectors should be needed that you 
shall utilize the other inspectors named and that they shall 
perform these extra duties without extra compensation. 
It was suggested to me that the Act of 1913, p. 28, which is 
an appropriation act, would probably authorize the em- 
ployment of special assistants who would be paid on a per 
diem basis. That act simply appropriates money as a 
salary and maintenance fund for the pure food and drug 
department. It does not, in my opinion, authorize the em- 
ployment of any person or persons, and, in my opinion, 
there is no law that does. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



(1) All new appropriations made for the Department of Agriculture are 

available up to July 1, 1915. 

(2) The fiscal year in this State commences on the first day of January 

and ends on the thirty-first day of December. 

December 12, 1914. 

Hon. J. D. Price, Commissioner of AgrictUttvre, 
State Capitol, Atla/nta. 

Dear Sir : I have your request as follows : 

*'Will you please give me your written opinion as to whether 
all new appropriations made for the Department of Agriculture 
and its branches at the last session of the Legislature will be 
available up to the 1st day of July, 1915, or do they revert back 
if not used before the Ist of January, 1915 f 
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In reply to this I beg to say that in my opinion the ap- 
propriations referred to above will be available at any 
time up to the 1st day of July, 1915 ; and that they do not 
revert if not used before the 1st day of January, 1915. 

The law governing this matter declares that the Treas- 
urer ** shall not pay any appropriation due and not called 
for within six months after the expiration of the fiscal 
year for which it is appropriated, but it reverts to the 
general fund in the Treasury." Code 228 (15). 

**The fiscal year in this State shall commence on the 
1st day of January and end on the 31st day of December 
of each year." Code 231. 

. Yours very truly, 

Warren Grice, 

Attorney-General . 



The Act of 1914 (iMige 21 of the Acts of 1914) does not repeal by impli- 
cation that part of the Appropriation Act of 1913 (page 19 of the 
Acts of 1913), which appropriates $3,000 to the State OoUege of 
Agriculture for the manufacture of hog cholera serum. 

December 12, 1914. 

Chancellor D. C. Barrow, University of Georgia, 
Athens, Georgia, 

Dear Sir : I have at your request considered the ques- 
tion whether the Act of 1914, p. 21, repeals by implica- 
tion that part of the Appropriation Act of 1913, p. 19, 
which appropriates among other things $3,0(X).00 to the 
State College of Agriculture for the manufacture of hog 
cholera serum. 

Briefly stated the history of the legislation is as fol- 
lows : The Act of 1911, p. 41, appropriates $3,000.00 to the 
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State College of Agriculture for the manufacture of hog 
cholera serum at said college and it also appropriates 
$2,000.00 for the prevention of outbreaks and the inves- 
tigation thereof and the distribution of the seiTim under 
the direct supervision of the State Veterinarian. 

The Act of 1912, p. 25, recites that the plant for the 
manufacture of the serum at the State College of Agricul- 
ture is entirely inadequate to supply the demand and that 
the losses from hog cholera had greatly increased and 
that there was great need of relief in the emergency con- 
fronting the State and it amended the Act of 1911 and 
appropriated another $6,000.00 to the dual objects named 
in the Act of 1911, that is, it appropriates $3,000.00 to be 
expended for additional equipment and the maintenance 
of the plant and the manufacture of the serum at the 
State College of Agriculture and $3,000.00 for the inves- 
tigation of reported outbreaks, etc., under the direct su- 
pervision of the State Veterinarian. 

The next Act relating to the matter is the General Ap- 
propriation Act, passed in 1913 for the years 1914 and 
1915. In the Acts of 1913, Sec. 7, and on page 19 we have 
this statement : * ' and the further sum of $6,000.00 for the 
manufacture of hog cholera serum and its distribution, 
as provided by Act Number 601, 1912." 

The Legislature of this present year (Acts of 1914, 
p. 21) amended the Act of 1911 as amended by the Act of 
1912 by striking therefrom in that portion of the Act 
which directed that of the $6,000 the sum of $3,000.00 
should go to the State College of Agriculture for the man- 
ufacture of the serum and stated that the whole of this 
$6,000.00 appropriated by the Act of 1912 should be avail- 
able for the investigation of reported outbreaks of cholera 
under the direct supervision of the State Veterinarian. It 
is to be noted that the Act of 1914 did not expressly re- 
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peal that portion of the Act of 1913 above referred to. 
Did it do so by implication ? 

Repeals by implication are not favored. 

** Repeals by implication are not favored; and it is only in so 
far as the statute is clearly repugnant to a former statute, or is 
manifestly intended to cover the subject matter of the former, 
and operates as a substitute for it that such a repeal will be 
held. ' ' 

Verdery v. Walton, 137 Ga. 213, 216. 

The Act of 1913 makes an appropriation for the man- 
nfaeture as well as the distribution of the serum. The 
Act of 1914, therefore, could hardly be said to be mani- 
festly intended to cover the subject matter of the portions 
of the Act of 1913 ; and an Act which deals with merely 
the distribution of the serum, as does the Act of 1914, 
could hardly be said to operate as a substitute for the 
law providing for its manufacture. Unless I am correct 
in the conclusion reached the State of Georgia would be in 
this situation: the State College of Agriculture has re- 
ceived from the State heretofore $6,000.00 for the man- 
ufacture of hog cholera serum and in the Appropriation 
Act of 1913 provision was made for it to receive $3,000.00 
additional for each of the years 1914 and 1915. At the 
same time provision was made annually for the distribu- 
tion of the serum. Could this be true, while still making 
appropriations for the distribution of the serum and yet 
make no provision for its manufacture! Such a con- 
struction would lead to the conclusion that the State abol- 
ished a plant for the manufacture of cholera serum for 
sale, at cost of production to the people, at a cost of $6,- 
000.00 and charge its College of Agriculture with the in- 
struction of the public with its use and the dissemination 
of practical information on the subject, and afterwards 
indirectly sterilizes and destroys its own plant. 

If the Act of 1914 is held to repeal the Tax Act of 1913, 
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appropriating $3,000.00 to the State College of Agricul- 
ture for the manufacture of cholera serum, then the State 
has no plant for the manufacture of serum, and the serum 
to be distributed under the supervision of the State Veter- 
inarian must be bought in the open market and the pol- 
icy of the State heretofore expressed in the Act of 1912 
to furnish the citizens hog cholera serum at the cost of 
production utterly fails', and the emergency manufacture 
in the case of an outbreak of cholera also fails ; in fact, 
the wise and dual policy inaugurated and expressed in 
each of the Acts of 1911, 1912 and 1913, fails. Can the 
Act of 1914, which is silent as to the manufacture of chol- 
era serum, be so farreaehing and destructive? 

I, therefore, am of the opinion that there has been no 
repeal of the law appropriating to the State College of 
Agriculture $3,000.00 for each of the years 1914 and 1915 
for the manufacture of hog cholera serum. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



It is the duty of tlie State Chemist to pa43s on the question whether or not 
his assistants should be discharged for inefficiency, but an assistant 
should be notified if there be any complaint against him, and he 
should have a hearing if he so desires. 

February 20, 1915. 

Hon, R. E. Stallings, State Chemist, 
Atlanta, Georgia. 

Dear Sir : I have your inquiry as follows : 

''Unfler the act approved August 17, 1908, pp. 80, 81 and 82, 

section 10, of the original act as* amended, so as to provide that: 

** *The State Chemist may also appoint, by and with the 
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consent of the Commissioner of Agriculture, such assistants 
and experts in his office as may be needed to carry out the 
provisions of this Act, provided that the number of such as- 
sistants and experts, and the salary and compensation to be 
paid them, shall first be submitted to and approved by a 
board composed of the Governor of Georgia, the Commis- 
sioner of Agriculture and the Comptroller-General.' 

** Acting thereunder, certain assistants and experts have been 
appointed and their salaries fixed. One of these assistants is not 
and has not been for some time doing efficient services. I do 
not think he should be retained as such assistant. I desire to 
be advised as to whose duty it is to determine whether the public 
interest requires that such assistant be no longer retained. Is 
this a matter which, under the act, should be submitted to and 
approved by the board referred to in the act last mentioned?'' 

In reply thereto I beg to say that it seems clear to me 
that the board referred to above is only clothed with the 
duty of approving the number, salaries and compensation 
of the assistants and experts referred to and that they 
have no duty or authority to pass on the question whether 
any such assistants should be discharged for inefficiency 
or a like reason. I think it to be the duty of the State 
Chemist to determine whether the public interest requires 
that his assistant be discharged or retained. 

The following, from the latter portion of Sec. 2097, 
of the Code of 1911, is pertinent to this question : 

^ ^ Such officer when appointed shall hold office during his good 
behavior and attention to duty, and shall not be removed from 
office except for cause; provided, that such term of office of 
said officer shall terminate with that of the Commissioner of 
Agriculture." 

These assistants are appointed by the State Chemist 
by and with the consent of the Commissioner of Agri- 
culture. 

I think, that before this assistant should be removed, 
however, he should be notified of the complaint against 
him and of the reasons by which it is about to be con- 
cluded that his services are no longer satisfactory and 
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that he be given an opportunity for a hearing if he so 
desires. This need not be a formal notice or a formal 
hearing. You should notify him in person or by writing, 
which you know will reach him, of his conduct, and state 
that on a given date you will act upon the charges and de- 
termine whether or not he shall be discharged, or words 
of like import, and further state to him that at the. time 
appointed you will give him a hearing if he desires one. 

Michen's Public Offices & Officers, Sec. 454. 

Very truly yours, 

Warren Grtce, 

Attorney-General. 



(1) A corporatlou or other person who grinds and mixes commjercial feed 

stuffs for customers^ charging them therefor, Is not liable under 
the Pure Food and Drug Act of 1906, unless he sells, offers for sale 
or exposes for sale some part thereof. 

(2) Such- person or corporation would be liable under said Act if it 

charged a toll for grinding and mixing such commercial feed stuffs 
and sold, offered for sale or exposed for sale the toll earned. 

(3) Such a corporation would be liable under said Act if it ground and 

mixed commercial feed stuffs and sold, offered for sale or exposed 
for sale same, even though its customers were limited to its stock- 
holders. 

March 5, 1915. 

Hon. J, D. Price, Commissioner of Agric^dture, 
State Capitol, Atlanta. 

Dear Sir : I have your request for my opinion relative 
to the subject matter of a letter addressed to you by the 
Miller Union Stock Yards. The letter is as follows : 

"With the prevailing high prices of feed stuff, and the outlook 
not being good for an immediate drop in the prices, compels the 
Stock Yards Company to look around to see by what method they 
can reduce the feed cost of th^ animals fed in the yard. We 
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have decided that we could best establish a plant for grinding, 
mixing and using other ingredients other than corn, oats and 
bran, as we have used it in the past. 

''The Miller Union Stock Yards is an incorporated concern 
doing business as general yards, and has as patrons several firms 
renting buildings on the property, and these tenants are also de- 
sirous of owning stock in a mill company which is organized and 
known as Fulton Milling Company. 

''It is the idea of these tenants to buy as much as possible in 
car load lots the product that they would use, having the same 
ground through the Fnlton Milling Company, and taken to their 
barns and fed to the stock in them. 

"I am writing to ascertain if under these conditions we would 
be subject to the Stamp Act? 

"We understand, however, if we should dispose of any feed 
stuff to other than stockholders we would have to have same reg- 
istered with your department, as is required of other manu- 
facturers. ' ' 

The law to which they make reference is what is known 
as the Pure Food & Drug Act approved August 21, 1906. 
The first portion of Section 14 of that Act, now codified 
as Civil Code 2108, is in these words': 

"Every manufacturer, importer, jobber, agent or seller, before 
selling, offering or exposing for sale any concentrated commercial 
feeding stuffs, as defined in Section 2106, shall, for each and 
every feeding stuff bearing a distinct name or trade-mark, file 
with the Commissioner of Agriculture a copy of the statement 
named in 2107, and accompany said statement, when so requested 
by the Commissioner of Agriculture, by a sealed glass' jar or bottle 
containing at least one pound of the feeding stuffs to be sold, 
exposed or offered ^for sale, which sample shall correspond within 
reasonable limits to the feeding stuff which it represents in the 
percentage of protein, fat and fibre which it contains.'' 

• 

You will observe that the law deals with every man- 
ufacturer, importer, jobber, agent or seller before selling, 
offering or exposing for sale any concentrated commer- 
cial feedstuff. There is no inhibition in the law to pre- 
vent a person from buying his own ingredient for his own 
use and having them ground and mixed by another party 
provided the feedstuff is not sold or offered for sale or 
exposed for sale; nor does the law prohibit any person 
from grinding and mixing for another (unless comply- 
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ing with the law) unless the person, firm or corporation 
who thus mixes and grinds afterwards sells or exposes the 
same for sale. If, however, the Miller Union Stock Yards 
or the milling company which they contemplate organiz- 
ing and to be known as the Fulton Milling Company sells 
or offers for sale any of the concentrated commercial feed- 
ing-stuff even though they sell or offer for sale only to the 
tenants renting buildings on the property of the stock 
yards. This would subject them to the provisions of the 
law with reference to registry, analysis, tax, stamps, etc. 
In other words, if some enterprising farmer were to de- 
velop a small water power on his land and build a little 
mill for the purpose of grinding and mixing the ingredi- 
ents, his neighbors would patronize him and he would 
grind and mix for them and charge therefor, so long as he 
himself did not sell or offer for sale any of the feed-stuffs, 
but if he received as his compensation toll and were to 
sell or offer for sale the toll he could not do so without 
complying with the law as to registry, analysis, etc. And 
if the farmer were to organize a little stock company, all 
the stock in which was held by his neighbors or even his 
tenants, he would do the grinding and mixing and would 
still be subject to this law if he sold or offered to sell any 
of the feed-stuffs even though he limited Ids customers to 
his neighbors and even his tenants who were stockholders. 
In other words, as I have endeavored to make plain, if the 
manufacturer, jobber, importer, agent or seller sells or 
undertakes to sell any of the feed-stuff referred to he is 
subject to the provisions of the Act even though he con- 
fines his customers to his tenants and stockholders; but 
unless he does sell or offer for sale he is not liable for 
the inspection fees, etc., even though he grinds and mixes. 

Very truly yours, 

Warren Grice, 

Attorney-G enera 1 . 
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The books and records in the office of the Commissioner of Agriculture 
cannot be carried from said office to be used as evidence in a suit 
to which the State is not a party. 

March 22, 1915. 

Hon. J. D. Price, Commissioner of AgriciUture, 
State Capitol, Atlanta. 

Dear Sir : You make inquiry of. me as follows : You 
have been requested to send certain books and records 
kept by you as Commissioner of Agriculture out of the 
capitol building and out of Fulton County to be used as 
evidence in a civil case between two parties in one of 
the courts of the Statie and you wish my opinion as to 
whether you are permitted by law to do this. 

I am of the opinion that you cannot. 

Paragraph 14 of the Civil Code declares : 

''All books kept by any public officer under the laws of this 
state shall be subject to inspection by all of the citizens of this 
state, within office hours, every day except Sunday and holidays. ' ' 

This contemplates that these books must remain in 
your office or in the office of one of your employees. 

Even in the absence of such a Code provision, however, 
I would find no hesitancy in saying that it would be 
against public policy for these books to leave the office. 

Very truly yours, 

Warren Grice, 

Attorney-General. 
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Tlie Commissioner of Agriculture is authorized to use funds obtained from 
the sale of nitrate setting bacteria grown by an officer of his de- 
partment for the purpose of carrying into effect the Act appropriat- 
ing $2,000 to the department for the manufacture of such bacteria, 
the amount which would otherwise be drawn from the said appro- 
priation being diminished in the sum so used. Such fund does not 
have to be paid into the State Treasury. 

May 4, 1915. 

Hon, J. D. Price, Co^nmissioner of Agriculture, 
State Capitol, Atla^ita. 

Dear Sib : You direct my attention to the Act approved 
August 17, 1914, entitled *'An Act to appropriate the 
sum of $2,000.00 to the Department of Agriculture for the 
culture of nitrate setting bacteria"; and state that you 
have on hand a sum approximating $600.00 which arose 
from the sale of bacteria. You wish an opinion from* 
me as to whether you should convert this $600.00 into the 
State Treasury, or whether you can use it for the pur- 
poses stated in this Act which would lessen the amount 
for which you would otherwise make your requisition to 
the Governor for under the terms of the above stated 
Act. In other words, the Act appropriates the sum of $2,- 
000.00, or so much thereof as may be necessary. You 
have already called on the Governor for $500.00 of this 
amount and obtained it. If you can use this $600.00 the 
remaining portion of the $2,000.00, or so much thereof as 
may be necessary, would be lessened the amount of $600. 

You state that this fund which you have did not arise 
from any direct appropriation but is the result of certain 
bacteria which was grown by one of the officers in your 
department, the nucleus of such material being donated 
to your department by the national government. 

If you place this money in the Treasury of the State it 
cannot be withdrawn except by an appropriation. 
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If it originally came to you as a specific appropriation 
of course you could not use it except to carry out the pur- 
poses for which it was appropriated. I am of the opin- 
ion that you could properly use this fund to carry out 
the purposes of the Act above referred to. The only objec- 
tion I see to such a plan would be that the law contem- 
plates that the Chief Executive shall keep a charge on the 
several amounts appropriated and it might be a bad pol- 
icy to adopt for us to say that this fund above referred 
to should be thus used unless you notify the Governor that 
you had so used it so that he could make an explanatory 
note to that effect in connection with his warrants which 
he subsequently draws against the amount appropriated 
by this act. I suggest that you do this, especially in view 
of the fact that the Act does not unqualifiedly appropriate 
$2,000.00, but only *^so much thereof as may be neces- 
sary. ' ' 

Yours very truly, 

Warren Grice, 

Attorney-General. 



(1) Ihe provisions of Sec. 5 of the Act revising the health laws of 1915 

become operative only by reconwnemdation of two successiV'e 
grand juries. 

(2) A District Commissioner of Health must be appointed by the County 

Board of Health from an eligible list furnished by the Secretary 
of the State Board. 

(3) A District Commissioner must give his entire time to the duties of his 

office, and must make reports from time to time to the State Board 
of Health. 

May 4, 1915. 

Dr. H. F. Harris, Secretary State Board of Health, 
State Capitol, Atlanta. 

Dear Sir : I have yours of May 1st stating that a Health 
Board has been organized in Bibb County, as provided for 
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by the Act revising the health laws of this State, approved 
August 17th, 1914, and that complaint has been made to 
you of certain irregularities which you detail and you 
inquire of me whether the action of the Bibb County 
Board in the respects indicated is legal. 

You state that the County Board has employed a gen- 
tleman as health officer on their own initiative without 
the grand jury having recommended the creation of a 
District Health Commissioner. 

The authority for the appointment of a District Com- 
missioner of Health is given under Sec. 5 of the Act above 
referred to. 

Sec. 3 of the Act expressly states that the provisions 
embodied in Sec. 5 thereof shall become operative in any 
county by the recommendation of two successive grand 
juries. When this is done the District Commissioner of 
Health shall be appointed by the County Board of Health, 
or, when the district is composed of more than one county, 
fthe appointing board shall be composed of the boards 
composing the district. The provision furthermore is 
that the District Health Commissioner shall be appointed 
from an eligible list furnished by the secretary of the 
State Board, which list shall contain the names of those 
who have passed a satisfactory examination. 

Sec. 7 of the Act provides that such commissioner shall 
give his entire time to the duties of the office and shall 
not engage in private practice, or actively in any other 
line of business. 

Sec. 11 makes it his duty, among other things, to make 
reports from time to time to the State Board of Health. 

In so far as these plain requirements of the law may 
have been violated by the Bibb County Board their action 
is illegal. 
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The law under discussion, known as the Ellis Bill, con- 
templates a harmonious system of health laws and for 
the enforcement of such the State Board is primarily 
responsible. It has provided for uniformity so* far as 
the various counties are concerned. If each county were 
permitted to act independently of the State Board; to 
enforce such provisions of the Act as they choose and to 
disregard the others; to refuse to make the reports re- 
ferred to above and to decline to co-operate in good faith 
with the State Board in the enforcement of this law, con- 
fusion would result and would make it impossible for the 
State Board to perform the functions with which the Legis- 
lature clothed it. The General Assembly undertook in this 
Act a complete revision of the health laws of the State and 
this particular piece of legislation is believed by many to 
be a long step forward in the right direction. The Board 
is spending the money of the tax-payer and in order to 
effectuate its purpose it should have the sympathy and 
co-operation of the local boards. The local board is the 
creature of the law and, of course, should obey the law. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO THE COMMISSIONER OF PENSIONS 



When a day is named by the statue on which the reception of applications 
for pensions is filed in the commissioner's office in order to be con- 
sidered for the rolls of the year foUwing, and that day falls on 
Sunday, applications filed on the Mnday follwing cannt be con- 
sidered. 

March 4, 1915. 

Hon, J. W. Lindsey, Commissioner of Pensions, 
State Capitol, Atlanta. 

Dear Sir: You propound to me this question and ask 
for an opinion thereon: 

Section 11 of what is known as the Service Pension 
Act, approved August 11, 1910, declares that ''all appli- 
cations for pensions to be considered for the rolls of the 
following year shall be filed in the office of the Commis- 
sioner of Pensions on or before the 1st day of November 
of each year.'^ The Ordinaries of several of the counties 
did not send the applications to you so as to reach you or 
your office ui^til Monday, the 2nd of November. Were 
these filed in time to be considered for the rolls for the 
year 1915? 

I have taken the time to go into this matter with 
care. I do not think that Sub- Section 8 of the Code 
Section 4, which provides that when a number of days 
is prescribed for the exercise of any privilege or the 
discharge of any duty which fall on the Sabbath another 
day shall be allowed in the computation, applies here. I 
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am also of the opinion that Section 11 of the Act is man- 
datory and that the applications which were filed with 
you after November 1st, 1914, cannot under the law be 
considered by you for the rolls for the year 1915. 

I appreciate the fact that every inclination of your 
heart is to treat these applications as having been re- 
ceived in time, and I myself have hesitated long to see 
if it were possible to advise you that you would be jus- 
tified in so doing, but I am unable to reach any other 
conclusion than that the law is plain and unambiguous 
and that it means what it says. 

I conclude that, notwithstanding the fact that the 1st 
of November fell on Sunday, that the applications which 
were not filed in your office until Monday the 2nd can- 
not be considered by you for the rolls of the following 
year. 

I have the honor to be. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO THE COMMISSIONER 
OF COMMERCE AND LABOR 



It is unlawful to employ a child under 14 years of age, unless such child 
shall have attended school for 12 weeks of the preceding calendar 
year, 6 weeks of which were consecutive. 

April 22, 1914. 

Hon. H. M. Stanley, Commissioner Commerce and Labor, 
State Capitol. 

Dear Sir : You ask for the official opinion of the At- 
torney-General on the question submitted to you in a let- 
ter from the Anchor Duck Mills of Rome by its secretary 
and treasurer, in which the following language is used: 
'^Can we employ in our mill a child in his 14th year 
who has attended school eight weeks in 1913. What 
we want to know now is if that child attends school four 
weeks now can he begin work in the mill as soon as the 
four weeks are completed, or will he have to remain out 
of the mill until he has attended school 12 weeks for the 
calendar year of 1914." 

The section of the Code bearing on this is 3146, and is 
in this language : 

*'0n and after January 1, 1908, no child, except as heretofore 
provided, under fourteen years of age, shall be employed or al- 
lowed to labor in or about any factory or manufacturing estab- 
lishment within this State, unless he or she can write his or her 
name and simple sentences, and shall have attended school for 
twelve weeks of the preceding year, six weeks of which school 
attendance shall be consecutive; and no such child as aforesaid 
between the ages of fourteen and eighteen years shall be so em- 
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ployed unless such child shall have attended school for twelve 
weeks of the preceding year, six weeks of which school attend- 
ance shall be consecutive; and at the end of each year, until such 
child shall have passed the public school age, an affidavit certify- 
ing to such attendance, as is required by this section, shall be 
furnished to the employer by the parent or guardian or person 
sustaining parental relation to such child. The provisions of this 
section shall apply only to children entering such employment at 
the age of fourteen years or less/' 

The precise point is what is meant by the word ^*year" 
in the clause *^and shall have attended school for twelve 
weeks of the preceding year. ' ' 

I take it that the child referred to does not come under 
any of the exceptions, and that the statement that the 
child is '4n his 14th year/' means that he has not yet 
reached fourteen full years. The language of this Act 
may not be aptly stated, but I think that it would be 
unlawful to employ the child under the facts stated. I 
am of the opinion that the word ''year" in this section 
means calendar year. The language of the Act seems to 
compel such a construction. Section 5 of our Code states 
that ' ' the following meaning shall be given to each of the 
following words in all statutes, unless different meaning 
is apparent from the context. * * * Year means a cal- 
endar year." I do not find that a different meaning is 
apparent from the context, and am therefore constrained 
to hold that the language means what it says. 

Mr. Black, in his excellent work on Interpretation of 
Laws in Chapter 3 uses this language : 

'^The object of all interpretation and construction of statutes 
is to ascertain the meaning and intention of the Legislature, to 
the end that the same may be enforced. 

''This" meaning and intention must be sought first of all in, 
the language of the statute itself. For it must be presumed 
that the means employed by the Legislature' to express its will 
are adequate to the purpose, and do express that will correctly. 

**If the language of the statute is plain and free from am- 
biguity, and expresses a single, definite and sensible meaning, it 
is conclusively presumed to be the meaning which the Legislature 
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intended to convey. In other words, the statute must be inter- 
preted literally. Even though the court should be convinced that 
some other meaning was really intended by the law-making power, 
and even though the literal interpretation should defeat the very 
purposes of the enactment, still the explicit declaration of the 
Legislature is the law, and the courts must not depart from it.'' 

The author of Sutherland on Statutory Construction, 
Volume 2, Section 367, announces the same doctrine, which 
has received the recognition of the court of last resort 
in our own State on more than one occasion. 

This department has made a similar ruling on this 
same statute in an opinion rendered December 19, 1907, by 
former Attorney-General Jno C. Hart to the State School 
Commissioner, as appears in the published report of this 
office for 1907, page 71. 

In my opinion (not dealing with the excepted classes 
named in the statute) it would be unlawful to employ any 
child to labor in or about any factory or manufacturing 
establishment within this State, unless such child shall 
have attained the age of 14 yeajs and also unless such 
child shall have attended school for 12 weeks of the pre- 
ceding calendar year, 6 weeks of which school attendance 
shall have been consecutive. 

Eespectfully submitted, 
Warren Grice, 

Attorney-General. 
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The Commissioner of Commerce and Labor is not authorized to use funds 
appropriated for traveling expenses of the commissioner and his 
assistants for the purpose of .defraying his expenses to a meetinfi^ 
of international officials of The Bureau of Labor to be held in 
another State. 

May 29, 1914. 

Hon. H. M. Stanley, Commissioner Commerce and Labor, 
State Capitol. 

Dear Sir : You ask me for an opinion upon the follow- 
ing state of facts : The International Association of Of- 
ficials of the Bureaus of Labor, Factory Inspection and 
Industrial Commissioners meets at Nashville, Tennessee, 
on June 8th. At this meeting various matters of interest 
to the department over which you preside will be dis- 
cussed, and you believe it to be helpful to your depart- 
ment for its head to attend. You believe that the infor- 
mation you will there gather will enable you to better car- 
ry out the duties with which you are charged, and in that 
way will be beneficial to the State. You inquire whether 
the latter part of Section 3 of the Act approved August 
18, 1913, will permit you to use any of the funds appro- 
priated to your department in defraying your expenses 
in attending that meeting. 

This Act, after stating what the salaries of the of- 
ficers of your department shall be, provides that *' eigh- 
teen hundred dollars per annum shall be allowed for the 
incidental expenses of said department ; including the ac- 
tual travelling expenses of said commissioner, assistant 
and chief clerk, while travelling for the purpose of col- 
lecting information and statistics as provided in this 
Act." 

I think this clause means while travelling within the 
State, and that the information and statistics provided 
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for in the Act refer to information in the State, and sta- 
tistics in the State. See Sec. 2 of the original Act, ap- 
proved Aug. 21, 1911, and also Sec. 2 of the amending Act 
approved August 18, 1913. 

There is another fact which ought to be taken into 
consideration. There is no express statement in either of 
these Acts to the effect that your duties or any of them are 
to be performed without the State of Georgia. The only 
provision for the payment of travelling expenses is that 
provision for the payment of your expenses travelling as 
commissioner. If you go to this convention and your 
expenses thereto are paid by the state it will be because 
you go there in your official capacity as Commissioner of 
Commerce and Labor. 

It seems to be well settled that unless there is some 
express direction to the contrary in the Act ' * the author- 
ity of public officials being derived f rofla the law, it neces- 
sarily follows that the authority cannot exist in places 
where that law has no effect. The authority of all pub- 
lic officers is therefore limited and confined to that ter- 
ritory over which the law by virtue of which they claim 
has sovereign force." (Mechem Pub. Off. Sec. 508.) 

The question was before our Supreme Court as to whe- 
ther a rule of the Commissioner of Agriculture that in- 
spections of fertilizer could be made outside of the State 
was lawful. Judge Bleckley speaking for the court said : 
** Without some statute to authorize it, an officer could 
not act in his official capacity beyond the limits of the 
State." Hammond vs. Melcher, 79 Ga. 421. 

Very truly yours, 

Warren Grice, 

Attorney-General. 
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Whether the name of the particular establishment at which a child expects 
work mider a certificate^ as provided for by the Child I«ahor Law, 
shall be mentioned in the certificate is a matter of discretion with 
the Commissioner of Oommerce and Labor. 

September 15, 1914. 

Hon. H. M. Stanley, Department Commerce and Labor, 
State Capitol, Atla/nta. 

Dear Sir: In reply to your favor of the 14th inst^, 
asking my opinion as to whether under the new Child Lab- 
or Law it will be proper to mention in the certificate con- 
templated in Sec. 2 the particular establishment where 
said child or children desires to work, or whether the cer- 
tificates be left blank so that said child or children can la- 
bor at will in any of the establishments permitted under 
the law during the period named in the certificate, I have 
to say: 

The Act itself is not specific as to this, and I believe that 
you, as commissioner, charged with the enforcement of 
the Child Labor Law, would be authorized to require that 
the particular establishment be named in the certificate, 
if, in your judgment, such a course would be productive 
of better results than to have the certificates issued in 
blank so that the child can at will labor in any of the 
establishments permitted under the law. On the other 
hand I do not think it is required that you have the par- 
ticular establishments to be named on the certificates. 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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The certificate contemplated by the Child Labor Act should come from 
the superlnteiident of schools in the county or dty in which the 
child resides, whether in this or some other State, regardless of the 
location of the place where such child works. 

September 16, 1914. 

Hon. H. M. Stanley, Deparhnent Commerce and Labor, 
State Capitol, Atlanta. 

Dear Sir: I have your inquiry as follows : 

''Please advise me if it is legal for a superintendent of a 
school in a town in Alabama, Tennessee or South Carolina to 
issue a certificate as to school attendance under Section 2 of the 
Child Labor Law, approved August 14, 1914.'' 

If the establishment is located in Georgia but the 
child resides in one of the adjoining States I am of the 
opinion that the certificates referred to would have to 
come from the superintendent of the schools in the county, 
or city, in which sufth child resides whether such county, 
or city, be located in this State or some adjoining State. 

Very truly yours, 
Warren Grice, 

Attorney-General. 



October 28, 1914. 

The Commissioner of Commerce and Labor is authorized to use the dat^ 
famished by the United States Census Bureau in making the report 
required by Section 2 of the Act of 1911, establishing that depart- 
ment, but the fact that the data was so furnished should appear 
from the report. 

Ho7i. H. M. Stanley, Commissioner Commerce and Labor, 
State Capitol, Atlanta. 

Dear Sir: I have your request as follows. Every five 
years the United States government, through the Census 

179 



Bureau, secures reports from the manufacturers concern- 
ing matters about which Sec. 2 of the Act approved Aug. 
21st, 1911, creating your department makes your duty and 
that of your assistant to collect and collate. The direc- 
tor has written you that his Bureau is going to collect this 
information during the year 1914 and proposes to fur- 
nish you with all the data secured By him in ample time 
for your next report. 

You wish to know if you are authorized under the 
law to consent to the suggestion made you by the director 
of census, that instead of collecting this data your- 
self you use the information which he obtains. You in- 
form me that this is frequently done in other States. Up- 
on an investigation of the law I am of the opinion that 
it is a matter about which you may use your discretion. 
The Act does not say that you shall personally collect this 
information and statistics but as in any event you should 
have to base your report on information derived from 
others, I think you might well, in those years in which 
the Census Bureau covers the same ground, use the data 
secured by the census officers in your report, since this 
would relieve the State of an expense. I think this would 
be a compliance with the law which says that ^^the com- 
missioner, aided by the assistant commissioner, shall 
collect and collate information and statistics," etc. (Sec. 
2 of the Act above referred to). 

The law does not prescribe in detail what your report 
shall contain. It simply declares that the commissioner 
shall publish a report addressed to the Governor embody- 
ing therein such information and statistics as he may 
deem expedient and proper. ( Sec. 6 of the Act above re- 
ferred to.) In the event you derive the information not 
from the manufacturers direct but use the data furnished 
you by the director of the census I am sure you would 
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wish to let that fact appear from your report, and this 
would be proper. 

Yours very truly, 

Warren Grice, 

Attorney-General. 



A woniiui divorced from her husband is not a widow in contemplation of 
the Child Labor Law. 

December 11, 1914. 

Hon. H. M. Stmiley, Commissioner Commerce and Labor, 
State Capitol, Atlanta. 

Dear Sir: I acknowledge receipt of your inquiry as 
follows : 

"I have assumed that a woman not living with her husband, 
and commonly known as a grass widow, is not a widow in con- 
templation of the Child Labor Law, which goes into effect January 
Ist, next, for the reason that under the law she can compel her hus- 
band to support herself and children. Please let me know if I am 
correct in this. 

**Now, as to divorces: Please let me know if a woman who has 
been divorced from her husband and who has. no other means of 
support than her children should be considered as a widow in 
contemplation of the aforementioned Actf 

The Act, after forbidding the employment in certain 
lines of industry of children under the age of 14 years 
contains this: ** except that children over 12 years of age 
who have widowed mothers dependent on them for sup- 
port, etc., may work in factories, etc." 

Ordinarily the word ** widow'' would not include a 
woman divorced from the man she married. 

Stroud's Judicial Dictionary, p. 880. 
Bapalje & Lawrence Dictionary, p. 1356. 
Bouvier's Law Dictionary, p. 812. 
Note in 40 Cyc, p. 934. 
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Should the phrase ^^ widowed mother'' in the Act now 
under construction be construed more broadly? 

In support of the view that the phrase included that 
class of females commonly known as grass widows who 
have children it might be said that the real purpose of 
the Legislature in providing this section was not to rob the 
dependent mothers of the necessary support of their off- 
spring. If we were permitted to reach beyond the writ- 
ten law in search for the intention of the law-makers, 
could it not as well be argued that the Legislature had in 
mind women who were dependent upon their children for 
support? And why would the Legislature grant this 
privilege to a woman deprived of her husband and with- 
hold it from one who it may be has a husband who is a 
burden instead of a benefit? And why not go a step 
further and extend the provisions of the excepting 
clause to that unfortunate woman to be found occasion- 
ally who is dependent on her oflf-spring and yet the 
woman never had a husband? These illustrations are 
given to show to what extent we may be led if, in seeking 
to arrive at the legislative purpose we jindertake to go 
outside of the words of the statute. No one would claim 
that a wife with a bed-ridden husband at home would be 
called a ^^ widowed mother,'' even though she and her 
smaller children were utterly dependent for support upon 
the one or two of her oflf-spring who were between 12 
and 14 years of age; nor would it be contended that an 
invalid woman who had never married but who had had a 
child would be a *^ widowed mother," although she like- 
wise might be dependent upon her only child who is be- 
tween 12 and 14. A familiar rule of construction is that 
we must, if possible, give eflfect to every word of the 
statute. So doing we must limit the clause here dealt 
with to children over 12 years of age who have widowed 
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mothers dependent upon them for support. A widowed 
mother is one who has been deprived of her husband by 
death. 

But there is another reason why I think this ruling is 
correct. The object of the Child Labor Law is to prevent 
the employment of children of tender years in mills and 
like establishments. Its object is to protect the children. 
That is its main purpose. Any exception ought to be 
strictly construed and the general policy of this State as 
contained in the law being that no child under a certain 
age can be employed in these establishments, whatever 
Exceptions are provided for in the act ought to be con- 
strued strictly. 

I, therefore, advise you that in my opinion a woman 
who has been divorced from her husband and who has no 
other means of support than her children should not be 
considered a widow in contemplation of the aforemen- 
tioned Act ; nor should a woman not living with her hus- 
band and commonly known as a grass widow. This Act 
deals with mothers who have been bereft by death of their 
husbands. In other words, it applies to the heavy-hearted 
mother who grieves that the grave has robbed her and 
her children of a support, and not to the light-hearted 
lady who has received from the divorce court a decree 
that gave her more joy than anything that has come into 
her life since the minister pronounced the words: ^^What 
God hath joined together let not man put asunder." 

Yours very truly, 

Warren Grice, 
i I Attorney-General. 
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Ordinaries and county school superintendents are not entitled to fees for 
making inquiries and passing upon certificates under the Child 
Labor Law of 1914. 

January 6, 1915. 

Hon. H. M. Stanley, Commissioner Commerce and Labor, 
State Capitol, Atlanta. 

Dear Sir: I acknowledge receipt of your inquiry as 
follows : 

**I have received inquiries from several ordinaries and county 
school superintendents as to whether or not any compensation was 
provided for them in making inquiries and passing upon certifi- 
cates under the new Child Labor Law. 

''Please let me know if it will be legal for these officialj* to 
exact a fee from those who make applications for certificates. ' ' 

The law does not prescribe any fee for the officers for 
this service. 

The rule is where a public officer claims fees for his 
services he should be able to show clear authority of law 
in support of that claim to entitle him to have it allowed. 

Peters v. State, 9 Ga. 109. 
Stamper v. State, 11 Ga. 643. 
Thomas v. Thomas, 61 Ga. 70. 
Ward V. Barnes, 95 Ga. 103. 

There are very few officials in the State on whom the 
law does not cast duties which it contemplates he will 
perform without extra compensation. The law proceeds 
upon the idea that fees and other payment expressly 
given for the performance of the main duties sufficiently 
compensate them for these additional duties imposed up- 
on them. 

Very truly yours, 

Warren Grice, 
1 Attorney-General. 
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(1) Desertion of a wife by a httsband for a period of seyen years would 

not of itself class lier as a widow. 

(2) For this presumption to prevail it must appear tihat he lias been absent 

at least seven years — ^no account can be had of him in that time — 
he must not have been heard from at his last known place of abode 
— -an unsuccessful attempt must have been made to find him among 
relatives, and by inquiries of those most likely to know. 

January 6, 1915. 

Hon. H. M. Stanley, Commissioner Commerce and Labor, 
State Capitol, Atlanta. 

Dear Sir : Your inquiry whether a wife whose husband 
has deserted her for more than seven years is to be 
classed as a widow within the Child Labor Law is re- 
ceived and you invoke an opinion from me thereon. 

The simple fact of desertion of the wife by the hus- 
band for no matter how long a time would not of itself 
class the wife as a widow. Under some circumstances, 
however, there is a presumption that a person is dead 
even though no direct proof of his death be obtainable. 
We have no statute on the subject but the Supreme Court 
of this' State has recognized the proposition in many of 
its decisions. 

There is never a presumption that a wife is a widow 
where the husband has been heard from within the last 
seven years. On the other hand, as indicated above, 
the mere fact that the husband has not been heard from 
in seven years does not, within itself, justify the presump- 
tion that he is dead and that, therefore, she is a 
widow. In order for the presumption to prevail it must 
be shown that the husband has been gone for at least 
seven years, that no account can be given of him during 
that time, that he has been absent from his last known 
place of residence for seven years not being heard from, 
that there has been an unsuccessful attempt to find the 
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absent person by search and jdiligent inquiry at his last 
known place of residence and among his relations or ac- 
quaintances, if any, and it must appear that the absent 
party has not been heard from for seven years or more 
by those who would be most liable to hear from him. 

Evidence of absence of a person from his original 
place of residence cannot raise the presumption of death 
where it appears that he has moved to another place and 
there located. 

Hansen v. Owens, 132 Ga. 648. 

A presumption of death is rebuttable **by sight of him, 
rumors of him, a warrant out for him, or a woman living 
with him so as to alienate him from the old wife and 
children and the old home." 

O 'Kelly V. Felker, 71 Ga. 778. 

I regret that I cannot lay down for you any clear cut, 
definite and specific rule which would fit each instance 
in which there is to be determined whether a woman who 
has not heard from her husband in seven years would be 
treated in law as a widow. 1 can only indicate to you, as 
I have undertaken above, what the rule on the subject is. 
When a case comes within the conditions laid down above 
you would be authorized to presume that the husband 
was dead. 

Very truly yours, 

Warren Grice, 
I ' Attorney-General. 
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(1> The Commissioner of Commerce and Labor is not authorized to revoke 
a certificate issued under the Child I«abor Act of 1914, merely 
because it is not on a blank prepared and furnished by that de- 
partment. 

(2) The commissioner miay, without hearing evidence, revoke a certificate 
if, in his judgment, it is improperly issued. 

January 25, 1915. 

Hon, H. M. Stanley, Commissioner Commerce and Lrahor, 
State Capitol, Atlanta. 

Dear Sir : I have your request as follows : 

''Some certificates printed by other than this department, but 
being the exact duplicate as to wording, have turned up. I have 
not yet revoked these certificates as I desire instructions from 
you. It is clear in my mind that these certificates are filled out 
at the mills and the signature of the school superintendent secured 
later. Am I authorized to decline to accept any certificates on 
blanks not prepared and furnished by this department?^' 

The Child Labor Act, approved August 14th, 1914, in 
Section 3 declares that printed forms of these certificates 
shall be furnished by you but I do not think that you 
would be authorized to decline to accept any certificates 
simply because it was not on a blank prepared and fur- 
nished by your department. I gather from your inquiry 
that you have reason to believe that some of these certif- 
icates are issued pro formo and, as a matter of course. 
Section 3 of the Act declares that the Commissioner of 
Commerce and Labor may at any time revoke any certifi- 
cate if, in his judgment, the same was improperly 
issued. I think this language is broad enough to justify 
you in revoking any certificate which you have reason to 
believe was improperly issued for any reason and 
that you may do this without hearing any evidence and 
the requiring of production of any books or documents, 
if on the production of any books or documents you find 
earmarks which satisfy you that a just and wise enforce- 
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ment of this law requires that you revoke such certifi- 
cates you should so do. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



A woman whose second husband is living, and who is dependent upon the 
children of her first marriage for support, is not a widow in con- 
templation of the child labor law of 1914, and exception is not made 
to such children of her first marriage. 

January. 28, 1915. 

Hon. H, M. Stanley, Commissioner Commerce and Labor, 
Atlanta. 

Dear Sir: You submit me this question and ask a rul- 
ing thereon: A woman marries and has a child; her hus- 
band dies. She marries again. The second husband is 
trifling and penniless and abandons her. He has been 
gone two or three years and contributes nothing to her 
support. The child by the first husband is between 12 and 
14 years old. The mother is dependent upon the child 
for support. Under the Child Labor Law, approved 
August 14, 1914, may this child work in a factory. 

The answer to the question depends upon a proper 
construction of Sec. 1 of the Act, the material part of 
which, so far as a discussion of the question involved is 
concerned is in these words. 

**No child under the Act of 1914 . . .shall be . . . employed 
by . . . any mill . . . except that children over 12 years of age 
who have widowed mothers dependent upon them for support . . . 
may work in factories . . . etc.*' 

The precise question is to determine whether the moth- 
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er in this case is a *^ widowed mother" within the con- 
templation of the Act. 

The main purpose of the Act, I take it, is to prevent 
children of tender years from working in mills. Con- 
fessedly, the child dealt with in yonr letter cannot be em- 
ployed unless he is embraced within the exception. This 
brings us to a consideration of the phrase ^^ widowed 
mother." I had occasion in an opinion rendered to you 
on December 10, 1914, to call attention to the confusion 
that would arise were we to forsake altogether the letter 
of the law in an endeavor to seek its spirit. While, of 
course, the cardinal rule of construction of statutes is to 
ascertain the intent and meaning of the Legislature, yet 
this intention we must get from the language of the sta- 
tute itself. It is our duty to give effect to each word 
wherever possible. 

** Widowed mothers" means more than ^^ mothers." 
Children who have ** widowed mothers dependent upon 
them for support" means more than *^ children who have 
mothers dependent upon them for support." Had the 
Legislature intended that children between the ages of 12 
and 14 whose mothers were dependent upon them for sup- 
port could work in factories there would have been no 
need for the word ** widowed" in the section above re- 
ferred to. We must, therefore, give effect to the word 
** widowed." 

The word *' widow" is of a Sanskrit derivation and 
the word literally means : ^*a woman deprived of a man." 
Wait vs. Wait, 4 Barb (N. Y.) 192 and 205. It has also 
been defined as: **an unmarried woman whose husband 
is dead," matter of Ray, 35 N. Y. Sup. 481. Com. vs. 
Powell, 51 Ps. St. 438 and 440; and again as: ''One who 
has lost her husband by death and has not taken another 
one," matter of Ray, 35 N. Y. Sup. 481. Other defini- 
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tions are I'^husbandless/' Writtenhouse vs. Hicks, 10 
Ohio St. 759. Again: *^One long bereaved of a husband," 
Webster's Dictionary. The only definition given of the 
word *^ widow'' in English's Law Dictionary is: ** A wo- 
man not married whose husband is dead. ' ' Likewise the 
author of Black's Law Dictionary defines ^^ widow" as 
follows : ^'A woman whose husband is dead and who has 
not married." The new Webster's Dictionary gives this 
definition : ' ' A woman who has lost her husband by death 
and has not married again." The Standard's definition 
is: ^'A woman who has lost her husband by death and 
remains unmarried." 

The above are sufficient to indicate that, ordinarily 
when a widow is spoken of reference is made to a woman 
who has lost her husband by death and who has not mar- 
ried again. I think the safer construction of the Act is to 
give to this phrase '^widowed mothers" the usual and 
ordinary meaning, and so, I advise you that, in the case 
submitted that it would be unlawful for the child to work 
in factories. 

In reaching this conclusion I do not overlook the ruling 
of our Supreme Court in the Case of Georgia Railroad 
vs. Garr, 37 Ga. 277, which merely holds that under the 
statute giving the right to a widow to sue for the hom- 
icide of her husband this right vests in the widow at the 
death of her husband and that the right is not divested by 
the subsequent marriage of the widow. The court was 
here dealing with the right of the widow to sue, which 
right the law vests in her the moment her husband dies. 
Besides, in the Garr case the defendant sned when she 
was a widow but married again before the case was tried. 

Nor is it believed Swain vs. Stewart, 98 Ga. 366, 
militates against the view here taken, the ruling there 
was that the marrage of the widow at the death of her 
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husband does not deprive her of a year's support out 
of his estate. The decision of (%ief Justice Simmons 
states that under the Code: 

*' Where the man dies leaving an estate and leaving a widow 
and minor child or children, it is the duty of the Ordinary, upon 
her application, to have set apart for them a year's support out 
of the estate of the deceased. This section has been held by the 
court to be a part of the statute of distribution. Farris v. Battle, 
80 Ga. 189. As soon ad the husband died his widow acquired, 
under the provisions of this section, a vested interest to a year's 
support, which interest is superior to all claims of creditors or 
of adult childTen of deceased. If she died before the year's sup- 
port is' set apart her administrator is entitled to have it set apart 
for her estate. Brown v. Joiner, 77 Ga. 232. The right to a 
year's support being a vested right to her as an Individual, her 
second marriage would not deprive her of this right. Whenever 
a right by law has attached by reason of widowhood, there must 
be some law by which it is divested, or it will remain." 

The court, it is here to be observed, was dealing with 
property rights — vested rights — and the decision is mere- 
ly to the effect: *^ whenever a right by law has attached 
by reason of widowhood there must be some law by which 
it is divested or it will remain." In other words, the 
court ruled simply that the law having vested her with 
a property right by reason of her widowhood the mere 
fact of her marriage would not divest her. 

It is true that the law encourages matrimony (Code 
2929), but by the enactment of laws against child labor 
our State has adopted a policy of discouraging and in- 
deed prohibiting the working of children in factories and 
like establishments, and it is believed that the construc- 
tion here placed on that portion of the law dealt with is 
in harmony with its provisions and is in furtherance with 
its ends. 

Very truly yours, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO THE COMMISSIONER 
OF FISH AND GAME 



To impose as a sentence for a violation of the State G-ame Laws only a 
fine of the costs does not meet the express terms of the Act and 
under the proper construction if a chaingang sentence is not im- 
posed a fine greater than payment of the costs should be imposed. 

June 5, 1915. 

Hon. Charles L. Davis, Commissioner, 
State Capitol, Atlanta, Ga, 

Dear Sir : I beg to acknowledge receipt of your letter 
of yesterday as follows : 

**I am informed that there is some difference of opinion as to 
the proper construction and meaning of section 18 of the Act of 
August 21, 1911, otherwise known as the General Game Law. And 
in order that any doubt on this matter may be cleared up, I ask 
that you give me your opinion as to whether that section intends, 
and states that the minimum fine imposed for violation of Sec- 
tion 12 'shall not be) less than $10.00, and the payment of all 
court costs. ' ' A different construction of this section would ma- 
terially reduce the effective work of this department, in as mucn 
as practically all the pay to deputy game and fish wardens is ob- 
tained throogh through their participation in the fines imposed 
by the courts for violations of the laws for the protection of 
game and fish, and unless the fines imposed amount to more than 
the court costs, there would not be any pay coming to these ciep- 
uty wardens. And the department could not expect any active 
or effective work ;from them under such conditions. ' ' 

I have examined the original on file in the Secretary 
of State's office, and the punctuation of Section 12 is dif- 
ferent from what it appears to be in the Code. This is 
the occasion of what little confusion there may be with 
reference to its proper construction. 
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Section 12, of the original Act, punctuated as it is in 
the original manuscript, and as the same was published 

in the Session Laws for 1911, is as follows : 

« 

^'Any person who shall purchase, or sell, or export for sale, or 
offer to sell any of the game birds or animals named in Section 
11 of this Act shall be guilty of a misdemeanor, and upon con- 
viction, punished by a line of not lesef than ten dollars or mora 
than one hundred dollars and all costs for each offense, or to 
work on the public works not less than five or more than thirty 
days, and any one or more of these punishments may be ordered in 
the discretion of the judge." 

I am satisfied that to simply fine a man the costs 
would be no compliance with this section and that the 
proper construction is that if he is not given a chain 
gang sentence he must be fined more than the cost, and 
there must also be a fine of not less than ten dollars or 
more than one hundred dollars in addition. 

I reach this conclusion not only from a consideration 
of this section itself but from the law as a whole. I 
agree with you that a diflferent construction of the sec- 
tion would materially reduce the effective work of the 
Department and I think the purpose of the General As- 
sembly is plain that they intended that as a part of the 
sentence in each case other than a straight chain gang 
sentence the offender should have to pay a fine as well as 
all costs, since the enforcement of this law is in a large 
measure laid upon the Deputy Wardens the greater part 
of whose compensation comes from these fines. 

In my opinion to sentence a guilty person under this 
section simply the amount of the costs would not meet 
the express terms of the Act. 

Yours truly, 
Wabbbn Grice, 
. , Attorney-General. 
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The Jurisdiction of the Oame Warden of Elbert County, with reference to 
the Savannah River, extends to the main thread of the current, and 
the whole of all islands within the county limits. 

June 16, 1915. 

Hon. Chas. L. Davis, Commissioner of Game and Fish, 
State Capitol, AtlaMa. 

Dear Sir : Eeplying to your request that I advise you 
as to the inquiry made of you by the Game Warden of 
Elbert County, to- wit. : What jurisdiction he has in en- 
forcing the law against seining in the Savannah River on 
the boundary of Elbert County, I beg to say : 

A reference to the provisions of our present Code 
defining the boundaries are not as explicit as they might 
be as to what part of the Savannah River, if any, is in 
Georgia. I have, however, examined the text of the trea- 
ty on this subject between the States of Georgia and 
South Carolina known as the * * Convention of Beaufort, ^ ^ 
concluded at Beaufort, South Carolina, on the 28th day 
of April 1787, between commissioners representing both 
States (Hotchkiss^ Statute Laws of Georgia and State 
Papers pp. 913 to 917), and a consideration thereof and 
of the decisions of the Supreme Court and of the Court 
of Appeals of Georgia makes it reasonably clear that the 
jurisdiction of Georgia extends to the center of the cur- 
rent, or main thread of the channel of the river, all of 
the islands of the river having been reserved to Georgia. 

Simpson vs. The State, 92 Ga. 41. 
James vs. The State, 10 Ga. App. 13. 

Yours very truly, 
^ Warren Grice, 

Attorney-General. 
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OPINIONS TO THE PRISON COMMISSION 



Under the Penal Code, 1243, empowering tlie prison commission to estab- 
lish and maintain, in connection with the Georgia State reforma- 
tory, a system of manual training and instruction in trades, and to 
create such industries, productive or otherwise, as are in the opinion 
of the commission for the best interests of the inmates. The com- 
mission is authorized to enter into a contract with a chair company 
by which the commission agrees to purchase raw material and sup- 
plies necessary to the manufacture into chairs and other furniture, 
the commission to furnish sufficient instructors to teach the inmates 
to properly perform the work, and agrees further to sell the chair 
comipany the product at a stipulated price. 

May 22, 1914. 

T 

Hon. R. E. Davison, Chairman, . 
Capitol. 

Dear Mb. Chairman : I have yours of yesterday, sub- 
mitting a contemplated contract between the Prison Com- 
mission of Georgia and the Columbia Chair Company, of 
Charleston, S. C, together with a request from you for 
an opinion as to whether or not the Commission has 
the right to enter into this agreement. 

The proposed agreement, to state in a general way 
its more material provisions, recites that in compliance 
with the letter and spirit of the law creating the Georgia 
State Reformatory, the Commission has decided to intro- 
duce the work of constructing chairs and other articles of 
furniture of reeds, canes, rattans and similar raaterial, 
the work to be done by the inmates of the institution, the 
agreement contemplating that the raw materials and sup- 
plies are to be purchased by the commission to be manu- 
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factured into articles of such styles and patterns as may 
be specified by the chair company, the Commission to 
furnish sufficient foremen and instructors to teach the 
inmates to properly perform the work, and agreeing fur- 
ther to sell to the company at the stipulated price the pro- 
duct, the company agreeing to buy and pay for such 
chairs and kindred articles manufactured at the price 
designated. The proposed agreement also contains lan- 
guage which would forbid the assignment of this contract 
except upon the written consent of the Commission, and 
that the management, working and control of the inmates 
to be at all times absolutely and exclusively under the 
control of the Prison Commission, with a further provi- 
sion for the giving of bond by the company, and further 
that pending an appropriation by the General Assembly 
of necessary funds to properly house, equip an^ maintain 
this industry, the chair company may furnish machinery 
and supplies necessary to install and conduct this work, 
or shall supply at cost machine worked material for 
temporary operations, as the party of the first part may 
elect, and be credited therefor by the construction of all 
goods made until such indebtedness is so discharged and 
repaid. The draft of the agreement submitted contains 
also this clause: 

''The validity of this a^eement and the continuance of this 
industry is conditioned upon the appropriation by the General 
Assembly of Oeorgia of sufficient fundi^ for the equipment, main- 
tenance and conduct of the business.'' 

The statute, after providing for the creation and estab- 
lishment of the Georgia State Reformatory, among other 
things provides in Penal Code Sec. 1243 as follows : 

''The inmates of the reformatory shall be employed in agri- 
cultural ^ domestic and mechanical work, and shall be given a 
reasonable amount of instruction in the elementary branches of 
an English education. The commission, if it deem best, is em- 
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powered to establish and maintain, in connection with the insti- 
tution, a system of manual training and instruction in trades, 
and create such industries, productive or otherwise, as are, in 
their opinion, to the best interests of the inmates of the re- 
formatory. ' * 

I am of the opinion that, under the above quoted Sec- 
tion, the Commission would have the right to enter into 
the agreement above referred to. 

You further inquire whether boys who are inmates of 
the Georgia State Reformatory would be considered as 
convicts. I am of the opinion that they would be so con- 
sidered. 

Your next inquiry is as to whether Penal Code Sec. 
1243, or any part of it, conflicts with that part of Sec. 
1214 in this Janguage : 

''But the Commission shall not sell or offer for sale articles so 
manufactured to the public." 

This last clause is in that portion of another statute 
which refers to the State farm and central penitentiary, 
and occurs after language giving the Commission authori- 
ty to purchase a tract or tracts of land and erecting there- 
on suitable buildings, stockade and appurtenances for 
the safe-keeping and care of those felony convicts not 
worked by the severiff counties and municipalities. In 
other words, this contemplates that the Commission, in 
their discretion, might establish a central penitentiary, 
empowering them in connection with farm work to use 
said convicts in such industrial enterprises as they may 
deem advisable, and 
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To this end may employ the convicts in manufacturing such 
implements and equipments, or other articles as may be needed 
for use on the State farm, or road, bridge or other public works, 
and in making shoes and clothing and other articles for the use 
o;f the convicts and inmates of other State institutions." 

I think that you will be authorized to use any part of 
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the sum of $80,000.00 appropriated for the year 1914 for 
the maintenance of the Prison. Department, to carry on 
this work. No reason occurs to me why it should be ille- 
gal for the Commission to enter into the contract. 

Very truly yours, 

Warren Grice, 

Attorney-General. 



(1) The prison commission has no authority to assign misdemeanor pris- 
oners sentenced to confinement at the prison farm to service on the 
public roads, even "with the consent of the prisoner. 

(2)The trial Judge in Imposing sentences on misdemeanor convicts has the 
duty and discretion of determining whether such convicts shall be 
sent to jail, the chain gang, or to the State farm. 
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October 6, 1914. 



Hon. R. E, Davison, Chairman Prison Commission, 
State Capitol, Atlanta. 

Dear Sir: I have your request for an opinion based 
on the following condition of affairs: Under the last 
clause of Sec. 1065, Volume 2 of the Code of 1910, it is 
declared how misdemeanors shall be punished. It is pro- 
vided that the trial judge shall have the discretion of 
sending any person convicted of a misdemeanor to the 
State Farm. Under this provision there have been sen- 
tenced to the State Farm a great number of misdemeanor 
prisoners, many of whom are able bodied and a great 
number of these prefer to serve their sentence on the 
public roads. The State Farm is very much crowded 
and there is really no room for many of these and nothing 
at which the large number can be profitably employed. 
You wish to know whether the Prison Commission, with 
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the consent of the person under sentence, would have the 
authority to assign him to Work on the public roads where 
he could serve his sentence instead of at the Prison Farm. 

I had hoped to be able to advise you that you have the 
authority, since it appears to me, under the crowded con- 
dition that exists at the State Farm, that such would be 
in keeping with the best interests of the State and of 
the convicts themselves. 

I doubt if it was ever contemplated that adult, able 
bodied male convicts should be kept at the Prison Farm, 
but that they should be placed on the public roads. Upon 
investigation and more reflection, however, I do not 
believe that the authority is lodged with the Commission. 
Under the Code the law-makers granted to the trial judge 
in imposing punishment on a person convicted of a mis- 
demeanor the duty and discretion of determining and fix- 
ing it in the sentence whether the person should be fined, 
or imprisoned in jail, or sent to the chain gauge, any one 
or more of these punishments, or whether the person so 
convicted should be sent to the State Farm. 

The persons you refer to in your inquiry are now at 
the State Farm because in the exercise of his discretion 
the judge has sentenced them to servitude there. For 
the Commission to assign those convicts to work on the 
chain gang would be to change the sentence of the court, 
I am of the opinion that there is no law authorizing. the 
Prison Commission to do this. This is a matter to which 
the attention of the General Assembly might profitably 
be called. 

I Yours very truly, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO THE BOARD OF HEALTH 



(1) TlM State Board of Health eaimot aesnine the responsibility of estab- 

lishing the Vital Statistics Bureau, trusting to a future Legislature 
to appropriate money for the first year's work. 

(2) The Board may transfer the publicity man to the Vital Statistics 

Bureau and use f ov his pay the funds of the Board appropriated for 
the functions of public department. 

September 28, 1914. 

Dr. H. J. Williams, President State Board of Healthy 
Macon, Georgia. 

Dear Sir: This acknowledges receipt of your letter 
c&Uing attention' to two measures relative to health con- 
ditions in this State enacted at the last session of the Leg- 
islature, viz. : Vital Statistics Bill and the County Boards 
of Health, and that no special appropriation accompanied 
these bills; and enquiring whether it would be legal for 
you to go ahead and trust to a future Legislature to cover 
the first year ^s expenses entailed upon the State Board by 
these 2 bills ; and whether the Board would transcend its 
authority by temporarily transferring the publicity man 
to the Vital Statistics Bureau and to use for his pay the 
funds of the State Board of Health appropriated for the 
function of the public department. 

In reply I have to advise you that you would not be 
justified in going ahead and assuming the responsibility 
of establishing the Vital Statistics Bureau ' ' on a credit * ' 
trusting to a future Legislature to make an appropriation 
to cover the first year *« wi rk ; but in view of the language 
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of the Legislature in making the last appropriation to the 
Board of Health it is' my opinion that the Board will not 
transcend its authority by temporarily transferring the 
publicity man to the Vital Statistics and use for his pay 
the funds for the State Board of Health appropriated for 
the function of public department. In other words, it is 
my opinion that one of the main purposes of the Legisla- 
ture in passing these two acts was to provide for **the 
dissemination of information concerning small pox, ty- 
phoid fever, hook worm diseases, tuberculosis, and other 
infectious diseases" and to furnish '* other information 
improving the public health." The money which the 
Board is now operating upon was appropriated specific- 
ally for the purpose (besides others) indicated in the 
phrases just above in quotation marks. Acts, 1913, p. 23. 
Therefore, the expenditures the Board of Health will 
be called upon to make in setting on foot the machinery 
of these two bills are within the purview of the appropri- 
ation act and, therefore, you could use funds already ap- 
propriated in the manner indicated. 

Yours very truly, 

Waeebn Geice, 

Attorney-General. 



The Stat« Board of Health is autborized to collect the fire insurance on its 
stock of printed matter, the same being destroyM by fire, and with 
this have other printing done. Such fund does not have to be paid 
into the Treasury. 

April 9, 1915. 
Dr. H. F. Harris, Secretary, 
State Capitol, Atlanta. 

My Dear Mr. Secretary: This acknowledges receipt 
of yours dated March 29th, requesting an opinion on the 
following state of facts: 
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The fire which recently damaged the plant of Byrd 
Printing Company destroyed certain forms and literature 
printed for the Georgia state board of health by the print- 
ing company. This printed matter was insured, the insur- 
ance having been taken out by the State Board of Health 
and the policy thereon made payable to the Board. You 
wish my opinion as to whether these policies are collecta- 
ble by the State Board of Health and whether the money 
to be paid thereon may be used by the Board in having 
other necessary printing done to take the place of that de- 
stroyed by the fire and whether the money when collected 
by the Board would have to be paid into the State Treas- 
ury. 

I can readily understand from your letter the serious 
difficulty that would confront the Board unless it could 
collect the money on the policy and at once use the funds 
to replace the forms and literature which the policy cov- 
ered. These are needed immediately to carry out the man- 
date of the last Legislature respecting the collection of 
vital statistics. The Board has no other fund with which 
to provide a new supply of printed matter. If the money 
goes into the Treasury of the State it cannot be drawn out 
except by an appropriation. 

I see ho difficulty about the matter, however. The 
policy is payable to the State Board of Health. They cer- 
tainly can collect it. There is no legal obstacle in the 
way of using the money for obtaining new statistical 
forms and literature. The State has no claim on the 
money except in subordination to that of the State Board 
of Health. 

I, therefore, advise that the Board collect this money 
9,nd do that which your letter stated would be a reason- 
able thing to do, to- wit ; use it for the purpose of obtain- 
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ing new printed matter in order to carry on the work of 
gathering vital statistics. 
I have the honor to be, 

Respectfully yours, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO STATE SUPERINTENDENT 

OF SCHOOLS 



(1) In tli« new counties of Bacon and Evans the people shall elect in each 

a county school superintoident whose tenn of office will expire on 
the Ist day of January, 1917. 

(2) In the new counties of Barrow and Candler the hoards of education 

shall elect this officer. 

November 20, 1914. 

Hon, M. L. Brittain, State Supt. of Schools, 
State Capitol, Atlanta. 

Dear Sir : You asked me for my opinion as to whether 
the people of the counties of Bacon, Barrow, Candler and 
Evans are called to elect County Superintendents of 
Schools at the same time other county officers are chosen, 
by popular vote. You refer, of course, to the first elec- 
tion of County Superintendents of Schools, 

In the amendments creating Bacon and Evans coun- 
ties, which are now parts of the Constitution, it is de- 
clared that the people themselves shaH elect a County 
Superintendent of Schools at the same time they choose 
other officers named therein. In so far as any provision 
of statute law exists contrary to the Constitution the 
statute must, of course, give way to the Constitution. I 
think, therefore, as to the counties last named the first 
County Superintendent of Schools is not to be chosen by 
the county board of education, but by the people at the 
ballot box. There is nothing in either of these two con- 
stitutional amendments, however, which fixes the term of 
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office of either of these two County Superintendents of 
schools ; and, by an act approved August 19, 1912 (Acts of 
1912, p. 180) there appears a clear intent of the legisla- 
ture, that the terms of all the County School Superinten- 
dents should terminate at the same time. Therefore, I 
am of the opinion that these two should only hold until 
the 1st of January, 1917. 

The question as to the other two counties, Barrow and 
Candler, is not altogether free from difficulty. In neith- 
er of the amendments creating these two counties is it 
provided that a county school superintendent of schools 
should be elected by the people when the first county of- 
ficers are chosen. For instance, in the Barrow county 
amendment it is specifically provided that an election 
shall be held in Barrow county on the 1st Tuesday in 
January, 1915, for an ordinary, a clerk of the superior 
court, a sheriff, a coroner, a tax collector, a tax receiver, 
a county surveyor and a county treasurer; and in the 
Candler County amendment it was likewise provided that 
an election should be held on the 1st Wednesdav in De- 
cember, 1914, for the election of the seven officers above 
named. It strikes me with much force that if it were 
intended that the first county superintendent of schools 
for each of these two counties are to be elected by the 
voters thereof the amendment would have said so, espec- 
ially as the other officers were named, and, in view of the 
further fact that the Legislature saw fit to specially men- 
tion these particular officers among those who should be 
elected by the people in the first two counties dealt with 
in this opinion. 

By the Act of 1910 it is provided that in case of a 
vacancy caused by death, resignation, removal from of- 
fice or for any cause whatsoever in the office of County 
School Superintendent the county board of education shall 
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elect for the unexpired terra (Acts of 1910, p. 76). '^Whe- 
ther a newly created office which has nevei'had an incum- 
bent and w;hich no one is now legally qualified or aiuthor- 
ized to assume can be deemed vacant so as to authorize 
an appointment to fill it, is a question upon which the 
authorities are not in harmony, but the weight of the au- 
thority seems to be that it is vacant." Michem's Public 
Offices and Officers, Sec. 132. Our own Supreme Court has 
never passed upon the question, and it is difficult to de- 
termine in advance whether our court would rule that 
a vacancy exists in the office so as to empower the county 
board of education to elect or not; but the better view 
seems to be that a vacancy does exist and that, accord- 
ingly, the county board of education, and not the people, 
are the ones to choose these officers in the new coun- 
ties named. 

In all four of the new counties, however, the first 
County School Superintendent would only be chosen for 
the unexpired term and their commission would end on 
January 1, 1917. 

I feel that I ought to say in this connection that which 
I have broadly hinted at above, and that is : there is some 
confusion as to what is the correct method of choosing 
these officers, but, since I have been asked to pass on the 
clear cut proposition as to whether the people or the 
county board of education should select these officers for 
the first term, I give it to you as my opinion that in Bacon 
and Eivans the people themselves choose them ; and in the 
other two counties named, Barrow and Candler, the 
county board of education are the proper ones to choose 
them; and that in all four they are chosen for a term 
ending January 1st, 1917. 

Yours very truly, 
. • Warren Grice, 

Attorney-General. 

206 



OPINIONS TO THE ADJUTANT GENERAL 



(1) No express law is necessary authorising cadet schools to operate, if 

such schools violate no statute. 

(2) It is not tigBinst the law for any student body, or other body, to wear 

uniforms similar to that authorized for &at TTbited States Army, 
but it is affainst the law to wear any device, strap, knot, hutton or 
insignia similar to those used as a designation of grade, rank or 
office, except members of the army or navy of the United States, 
and of the active militia of this State or any other State. 

June 1, 1914. 

Gen, J. Vcm Holt Nash, Adjutant-General, 
State Capitol. 

Dear Sir: I have the honor to acknowledge receipt 
of your inquiries as follows : First, to inform you under 
what law our cadet schools operate, and by what author- 
ity of Georgia law they wear uniforms. It is not neces- 
sary to have an express law in Georgia authorizing cadet 
schools to operate, provided in their operation they vio- 
late no law or statute. This is also true with reference 
to the uniform they wear. The existence of cadet schools 
is recognized, however, in our laws both by Sections 1447 
and 1382, and perhaps other statutes. 

The second part of your communication, however, 
calls attention to the fact that it is unlawful for any per- 
son to wear any uniform similar in appearance, style or 
make-up to the uniform prescribed for use by the active 
militia ; and also you refer to Sec. 1447 giving the right 
to students of edxicational institutions where miltary 
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science is taught to drill and parade under arms under 
certain conditions. You say that a United States Army 
officer on duty with this State has brought to your at- 
tention the fact that certain cadets and Boy Scouts are 
wearing a uniform similar to that authorized for the 
United States Army, and that this complaint was made 
by this officer to Adjutant-General of the Army, and re- 
ferred to the Governor for attention ; and you request an 
early reply from miB. 

I do not find in our State law that it is made illegal 
to wear a uniform or any part thereof similar to that au- 
thorized for the United States Army; but I take it that 
what is similar to that authorized for the United States 
Army is similar to that prescribed for the organized 
militia. 

There is no inhibition in our law against any student 
body wearing uniforms, or against any other body of 
citizens for that matter ; but it is against the law of this 
State for any person to wear *'any uniform or any de- 
vice, strap, knot, button, or insignia of any design or 
character used as a designation of grade, rank, or office, 
such as are by law, or general regulation duly promul- 
gated, prescribed for the use of the active militia, or any 
uniform similar thereto in appearance, style, or make- 
up, except members of the army and navy of the United 
States and of the active militia of this or any other 
State," etc. (Penal Code Sec. 1450.) Whether, there- 
fore, the particular cadets and Boy Scouts mentioned in 
your communication are violating the law, depends upon 
whether the uniform so worn is similar in appearance, 
style, or make-up to that prescribed for the use of the 
active militia. If it is, it is prohibited by Sec. 1450. 

Very truly yours, 

Waeben Gbice, 
' Attorney-General. 
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The Oovemor mfty order an ftrrest under Section 1382 of tbe Penal Code, 
and imprisonment may, in his discretion? be in a military gnard 
house or at a county Jail. 

June 11, 1914. 

Gen. J. Van Holt Na^h, Adjutant-General, 
State Capitol. 

Dear Sib : There is a good deal of confusion in the var- 
ious provisions of our Military Code and I have had some 
difficulty in reach a conclusion satisfactory to myself on 
the subject of your inquiry of the 9th. 

I am of the opinion, however, that if the Governor so 
desires, he should order the military authorities to make 
the arrest contemplated by Penal Code Sec. 1382; and 
that the imprisonment may be made thereunder in a mil- 
itary guard-house, or, with the approval of the Governor 
at the county jail. See Penal Code Sec. 31407. 
With great respect, I am 

Yours truly, 

Warren Grice, 

Attorney-General. 
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OPINIONS TO STATE ENTOMOLOGIST 



(1) The State Board of Entomology may sublease to the GK>venmient 

Bureau of Entomology a portion of the premises now used for ex- 
perimental purposes, and otherwise co-operate with the Government 
Bureau; however, 

(2) The State cannot convey to the government any interest in the rented 

premises without the consent of the owner thereof. 

April 16, 1915. 

Hon. E. L. Worshcmi, State Entomologist, 
State Capitol, Atlanta. 

My Dear Sir: I beg to acknowledge receipt of your 
request for an opinion on the following : 

The State Board of Entomology conducts at Thomas- 
ville, Georgia, an experiment station on rented premises. 
The United States Bureau of Entomology, desiring to co- 
operate with the State Board in this work has proposed 
to the latter a plan by which it will assist them in the 
work carried on at Thomasville. In arranging the details 
by which this can be done and the expenses of the State 
shared by the general government a plan has been evolved 
which contemplates, if it can be legally done, sub-leasing 
by the State Board to the Government Bureau, of Entom- 
ology, Dr. W. B. Hunter in charge of Southern field crop 
investigation, a portion of the premises now used for ex- 
perimental purposes by the State Board ; and you desire 
to know whether there is a legal obstacle which would 
prevent this being done. 

In reply to your inquiry I beg to say that the owner of 
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the real estate, having granted to the State Board simply 
the right to possess and enjoy the use of the same, 
the relation of landlord and tenant exists between them 
and, under the Code, you could not convey any interest 
in the rented premises to another, even though it be to 
sub-rent or sub-lease a portion thereof to another party 
without the consent of the landlord ; but if the owner of 
the premises does so consent I find nothing in the law 
which would prevent your entering into this arrange- 
ment with the Government Bureau, and the sub-lease 
would, in my opinion, be legal provided the consent above 
referred to be obtained. 
I am, 

Yours very truly, 

Warren Grice, 

Attorney-General. 
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